The customary law practice of ukuthwala – an antithesis in the South African constitutional order by unknown
THE CUSTOMARY LAW PRACTICE OF UKUTHWALA – AN 
ANTITHESIS IN THE SOUTH AFRICAN CONSTITUTIONAL ORDER 
 
by 
 
MKHUSELI CHRISTOPHER JOKANI 
 
Submitted in fulfilment of the requirements for the degree of 
 
DOCTOR LEGUM 
 
in the Faculty of Law 
 
at the 
 
Nelson Mandela Metropolitan University 
 
Promoter: Prof E Knoetze 
 
Co-promoter: Prof D Erasmus 
 
2017
 i 
 
DECLARATION 
 
I, Mkhuseli Christopher Jokani, do hereby declare that the thesis 
THE CUSTOMARY LAW PRACTICE OF UKUTHWALA – AN ANTITHESIS IN THE 
SOUTH AFRICAN CONSTITUTIONAL ORDER 
is my own work and that it has not previously been submitted for assessment to another 
University or for another qualification. 
 
Signed on this 19th day of December 2016 at Port Elizabeth. 
 
 
________________________ 
Mkhuseli Christopher Jokani 
 
 
 
 
 
 
 ii 
 
DEDICATION 
To 
My mother, Tasnine Ida Jokani, for your unwavering support and encouragement 
throughout my studies and for the wisdom you gave me and the belief that you always 
have in me. 
To my lovely wife, Nomaxabiso Jokani, for your support in trying and difficult times and 
for holding the fort on the home front while I was busy with my studies. You have been 
a pillar of strength and my motivator during the period of my studies and without you I 
would not have been able to cope.  
To my children, Thinasixolile, Inathi, Lunakho and Mihlali for your patience and 
encouragement. I will always cherish the love and support you provided. 
Lastly to my late father, Gilbert Mayinje.  How I wish you had lived to see and celebrate 
this degree.  
 
 iii 
 
ACKNOWLEDGMENTS 
I would like to express my sincere appreciation and gratitude to the following persons: 
Professor Elmarie Knoetze, my promoter, for accepting me as her doctoral student and 
for her invaluable guidance, patience, understanding and more importantly for her 
support and encouragement. Her kindness to me has no parallel. Her confidence in 
me gave me the courage for the dedication required to complete my doctoral studies. 
Professor Deon Erasmus, my co-promoter for the guidance and support as well as for 
his understanding. 
I wish to thank Ms Erina Strydom for her assistance, tolerance and for the keen interest 
in helping me throughout the period of my doctoral studies. 
I wish to thank Mrs Gail Klopper, for her assistance with the editing and for the 
encouragement that she gave me throughout my doctoral studies. 
I wish to thank Mrs Redène Steenberg, for her assistance with the technical editing 
that she provided. 
I wish also to thank Ms Dawn Prinsloo, Faculty of Law Librarian of the NMMU for the 
support she gave during my studies. 
I would like to thank the National Prosecuting Authority for the scholarship awarded to 
undertake this study. 
My colleagues at National Prosecuting Authority, Advocate Maggie Tserere, Vuyo 
Mhlanga, Tshidi Tshidzumba, Patricia Makroti, Pulane Kotelo, Khombisa Mbakaza for 
the faith and your encouragement to me. 
To my lovely children Thinasixolile, Inathi, Lunakho and Mihlali for the understanding 
and love and warmth you gave me during the period of my studies. 
I greatly appreciate the support from my lovely wife Nomaxabiso, who kept pushing 
me and your encouraging words during the difficult times of having to balance my roles 
as a husband, father, a son to my mother and a manager at my work, which was by no 
means an easy feat. 
 iv 
 
Finally, I give honour to the Lord Jesus Christ for being with me in difficult and trying 
times. The honour and praise go to You, for without Christ in my life I would not have 
made it. The Lord Jesus carried me through even at a time I felt like giving up, the Lord 
whispered to me to persevere and allow Him to be the shining light in my life. 
 v 
 
KEY TERMS 
Ukuthwala 
Lobolo 
Ikhazi 
Intonjane 
Inkwenkwe 
Ulwaluko 
Intonjane 
Intombi 
Umtshakazi 
Umakoti 
Ukunxitywa 
Uzakunxitywa 
Igama lasemzini 
Intlonipho 
Umfazi 
Ubuntu 
Indoda 
Umntu ngumntu ngabantu 
Forced Marriage 
Early Marriage 
Child Marriage 
Arranged Marriage 
Customary Marriage 
Civil Marriage 
Abduction 
Kidnapping 
Rape 
Virginity 
 vi 
 
Patriarchy 
Culture  
Consent 
Constitutionality 
Children’s Rights 
Best Interest of the Child 
Parental Responsibility 
Sexual Assault 
Common Assault 
Assault with intent to cause Grievous Bodily Harm 
Sexual Offences 
Cultural Defence 
Harmonisation 
Traditional leadership 
Remedies to Victims 
Prosecutions 
 
 vii 
 
TABLE OF CONTENTS 
DECLARATION ........................................................................................................... i 
DEDICATION .............................................................................................................. ii 
ACKNOWLEDGMENTS............................................................................................. iii 
KEY TERMS ................................................................................................................ v 
SUMMARY .............................................................................................................. xvii 
 
CHAPTER 1 
INTRODUCTION 
1 1 INTRODUCTION .............................................................................................. 1 
1 2 BACKGROUND ................................................................................................ 9 
1 3 PROBLEM STATEMENT ................................................................................ 16 
1 4 RESEARCH METHODOLOGY ....................................................................... 24 
1 5 CONCLUSION ................................................................................................ 25 
 
CHAPTER 2 
THE CULTURAL PRACTICE OF UKUTHWALA DEMYSTIFIED 
2 1 INTRODUCTION ............................................................................................ 27 
2 2 WHAT UKUTHWALA IS .................................................................................. 28 
2 2 1 REQUIREMENTS OF UKUTHWALA FOR MARRIAGE PURPOSES 29 
2 2 2 PROCEDURE FOR UKUTHWALA .................................................... 29 
2 2 3 FORMS OF UKUTHWALA ................................................................. 31 
2 2 4 SAFEGUARDS AGAINST UKUTHWALA .......................................... 31 
2 2 5 AIMS OF UKUTHWALA ..................................................................... 32 
2 2 6 TRADITIONAL FUNCTIONS OF UKUTHWALA ................................ 33 
 viii 
 
2 2 7 PENALTIES RELATING TO UKUTHWALA ....................................... 34 
2 3 EARLY MARRIAGE AND UKUTHWALA ........................................................ 37 
2 3 1 CONTEXTUALIZING EARLY MARRIAGE ......................................... 38 
2 3 2 REASONS FOR EARLY MARRIAGE ................................................ 39 
2 3 3 ECONOMIC FACTORS ..................................................................... 39 
2 3 4 SOCIO-CULTURAL AND RELIGIOUS VALUES ................................ 40 
2 3 5 VALUE OF VIRGINITY ....................................................................... 41 
2 3 6 CONSEQUENCES OF EARLY MARRIAGE ...................................... 41 
2 4 FORCED MARRIAGE AND UKUTHWALA ..................................................... 42 
2 4 1 HISTORICAL CONTEXT OF FORCED MARRIAGE .......................... 43 
2 4 2 THE ELEMENTS OF FORCED MARRIAGE ...................................... 44 
2 4 3 REASONS FOR FORCED MARRIAGE ............................................. 44 
2 4 4 CONSEQUENCES OF FORCED MARRIAGES ................................ 45 
2 5 ARRANGED MARRIAGES AND UKUTHWALA ............................................. 45 
2 5 1 REASONS FOR ARRANGED MARRIAGES...................................... 46 
2 5 2 Criticism of Arranged Marriages ......................................................... 47 
2 5 3 DISTINCTION BETWEEN UKUTHWALA, EARLY AND FORCED 
MARRIAGES AND ARRANGED MARRIAGES .................................. 47 
2 6 UKUTHWALA AS A PROCESS TOWARDS SOUTH AFRICAN 
MARRIAGES .................................................................................................. 49 
2 7 MARRIAGE IN THE AFRICAN CONTEXT ..................................................... 50 
2 8 CUSTOMARY MARRIAGES ........................................................................... 51 
2 8 1 TRADITIONAL REQUIREMENTS FOR CUSTOMARY MARRIAGE . 51 
2 8 2 STATUTORY REQUIREMENTS FOR A VALID CUSTOMARY 
MARRIAGE ........................................................................................ 52 
2 9 CIVIL MARRIAGE ........................................................................................... 53 
2 9 1 REQUIREMENTS FOR LEGAL MARRIAGE ..................................... 53 
 ix 
 
2 10 CONCLUSION ................................................................................................ 54 
 
CHAPTER 3 
THE FUNDAMENTAL HUMAN RIGHTS IMPLICATIONS ON THE PRACTICE OF 
UKUTHWALA 
3 1 INTRODUCTION ............................................................................................ 57 
3 2 IMPLICATIONS OF THE CONSTITUTION OF THE SOUTH AFRICA FOR 
UKUTHWALA ................................................................................................. 58 
3 2 1 UKUTHWALA BY MUTUAL CONSENT ............................................. 59 
3 2 2 UKUTHWALA KOBULAWU ............................................................... 60 
3 2 3 UKUTHWALA WITHOUT CONSENT ................................................. 60 
3 3 UKUTHWALA IN THE LUSIKISIKI DISTRICT ................................................ 61 
3 4 THE RIGHT TO EQUALITY AND UKUTHWALA ............................................ 63 
3 5 PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR 
DISCRIMINATION ACT AND UKUTHWALA .................................................. 64 
3 6 THE RIGHT TO HUMAN DIGNITY AND UKUTHWALA ................................. 66 
3 7 FREEDOM AND SECURITY OF THE PERSON AND UKUTHWALA ............ 69 
3 8 THE RIGHT TO HEALTH CARE, FOOD, WATER AND SOCIAL          
SECURITY AND UKUTHWALA ONLY HEALTH CARE DISCUSSED IN        
THIS SUB-SECTION ...................................................................................... 70 
3 9 CHILDREN’S RIGHTS AND UKUTHWALA .................................................... 71 
3 10 THE BEST INTEREST OF THE CHILD PRINCIPLE IN RELATION TO 
UKUTHWALA ................................................................................................. 72 
3 11 THE BEST INTEREST STANDARD’S IMPACT ON THE PARENTAL 
RESPONSIBILITIES AND RIGHTS TOWARDS THEIR CHILDREN .............. 78 
3 12 THE LEGAL RELATIONSHIP BETWEEN UNMARRIED PARENTS AND 
THEIR CHILDREN .......................................................................................... 79 
3 13 UKUTHWALA AND THE RIGHT TO CULTURE ............................................. 83 
 x 
 
3 14 THE PATRIARCHAL NATURE OF UKUTHWALA .......................................... 88 
3 15 THE IMPLICATIONS OF UKUTHWALA ON THE RIGHTS OF THE CHILD        
TO EDUCATION ............................................................................................. 90 
3 16 THE LIMITATION CLAUSE AND THE RIGHTS ENSHRINED IN THE BILL   
OF RIGHTS AND ITS IMPACT ON THE CUSTOM OF UKUTHWALA........... 90 
3 17 THE INTERNATIONAL LEGAL FRAMEWORK IN TERMS OF                  
CHAPTER 14 OF THE CONSTITUTION AND ITS IMPACT ON THE 
CUSTOMARY LAW PRACTICE OF UKUTHWALA IN SOUTH AFRICA ........ 93 
3 17 1 UNIVERSAL DECLARATION OF HUMAN RIGHTS .......................... 94 
3 17 2 INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND 
CULTURAL RIGHTS .......................................................................... 95 
3 17 3 CONVENTION ON THE RIGHTS OF THE CHILD ............................. 95 
3 17 4 THE AFRICAN CHARTER ON THE RIGHTS AND WELFARE OF 
THE CHILD ........................................................................................ 96 
3 17 5 THE AFRICAN CHARTER ON THE RIGHTS OF CHILDREN ........... 98 
3 17 6 THE SOUTHERN AFRICAN DEVELOPMENT COMMUNITY 
DECLARATION ON GENDER AND DEVELOPMENT ....................... 99 
3 17 7 THE AFRICAN CHARTER ON HUMAN AND PEOPLES’ RIGHTS 
AND RIGHTS OF WOMEN IN AFRICA ............................................. 99 
3 17 8 UNITED NATIONS CONVENTION ON THE ELIMINATION OF         
ALL FORMS OF DISCRIMINATION AGAINST WOMEN (CEDAW) 100 
3 18 CONCLUSION .............................................................................................. 101 
 
CHAPTER 4 
UKUTHWALA AND THE CRIMINAL LAW IN SOUTH AFRICA 
4 1 INTRODUCTION .......................................................................................... 105 
4 2 THE IMPACT OF UKUTHWALA ON COMMON LAW .................................. 105 
4 2 1 UKUTHWALA AND ABDUCTION .................................................... 106 
 xi 
 
4 2 2 KIDNAPPING AND UKUTHWALA ................................................... 109 
4 2 3 COMMON ASSAULT AND UKUTHWALA ....................................... 111 
4 2 4 ASSAULT WITH INTENT TO CAUSE GRIEVOUS BODILY HARM 112 
4 2 5 ASSAULT WITH INTENT TO COMMIT ANOTHER CRIME............. 113 
4 2 6 ATTEMPTED MURDER AND UKUTHWALA ................................... 114 
4 2 7 SEXUAL OFFENCES AND RELATED MATTERS ACT AND 
UKUTHWALA ................................................................................... 115 
4 2 8 RAPE IN TERMS OF SECTION 3 OF THE SEXUAL OFFENCES   
ACT AND RELATED MATTERS ACT AND UKUTHWALA .............. 117 
4 2 9 ACCOMPLICE TO RAPE IN THE CONTEXT OF UKUTHWALA ..... 118 
4 2 10 ACCESSORY AFTER THE FACT .................................................... 119 
4 2 11 SEXUAL ASSAULT AND UKUTHWALA .......................................... 120 
4 2 12 SEXUAL OFFENCES AGAINST CHILDREN AND UKUTHWALA ... 121 
4 2 13 THE CHILDREN’S ACT AND UKUTHWALA.................................... 124 
4 2 14 THE PREVENTION AND COMBATING OF TRAFFICKING IN 
PERSONS ACT AND UKUTHWALA ................................................ 126 
4 2 15 THE DOMESTIC VIOLENCE ACT AND UKUTHWALA ................... 126 
4 2 16 CIVIL MARRIAGES ACT AND UKUTHWALA .................................. 129 
4 2 17 RECOGNITION OF CUSTOMARY MARRIAGES ACT AND 
UKUTHWALA ................................................................................... 131 
4 2 18 AGE OF MAJORITY AND UKUTHWALA ......................................... 132 
4 2 19 PROTECTION FROM HARASSMENT ACT AND UKUTHWALA .... 133 
4 2 20 PREVENTION AND COMBATING OF TORTURE OF PERSONS   
ACT AND UKUTHWALA .................................................................. 136 
4 3 CHILD JUSTICE ACT AND UKUTHWALA ................................................... 138 
4 4 CULTURAL DEFENCE AND UKUTHWALA IN SOUTH AFRICA ................. 140 
4 4 1 CHARACTERISTICS OF CULTURAL DEFENCE IN SOUTH 
AFRICA ............................................................................................ 142 
 xii 
 
4 4 2 THE STATUS OF THE CULTURAL DEFENCE IN SOUTH        
AFRICAN CRIMINAL LAW PROIR CONSTITUTIONALISM ............ 149 
4 4 3 CAN A CULTURAL DEFENCE BE RAISED IN RELATION TO 
UKUTHWALA IN THE CONSTITUTIONAL DISPENSATION? ........ 150 
4 4 4 JEZILE CASE AND THE CULTURAL DEFENCE ............................ 151 
4 4 5 DEFENCE OF IGNORANCE OR MISTAKE OF LAW AND 
UKUTHWALA ................................................................................... 155 
4 4 6 REMEDIES TO VICTIMS OF CERTAIN OFFENCES ARISING    
FROM THE UKUTHWALA CUSTOM ............................................... 159 
4 5 CONCLUSION .............................................................................................. 163 
 
CHAPTER 5 
A PRACTICAL RESPONSE TO CASES OF UKUTHWALA IN THE REGIONAL 
DIVISION OF LUSIKISIKI 
5 1 INTRODUCTION .......................................................................................... 165 
5 2 PRACTICAL CASES OF UKUTHWALA IN LUSIKISIKI ................................ 165 
5 3 OVERVIEW OF THE CASE STUDIES ......................................................... 171 
5 4 CONTEXTUALISING THE PRACTICE IN LUSIKISIKI ................................. 174 
5 5 DICHOTOMY BETWEEN UKUTHWALA IN ITS TRADITIONAL FORM          
AND THE PRACTICE IN LUSIKISIKI............................................................ 175 
5 6 CONCEPTUALISING THE PRACTICE IN LUSIKISIKI ................................. 177 
5 7 PROSECUTING FORCED AND EARLY MARRIAGE CASES ..................... 178 
5 8 CHALLENGES IN THE INVESTIGATION OF FORCED AND EARLY 
MARRIAGE CASES ...................................................................................... 178 
5 9 PRACTICAL INVESTIGATION CHALLENGES OF THE CASES ................. 180 
5 10 POTENTIAL CHARGES AGAINST THE PARENTS, GUARDIANS AND   
CARE GIVERS ............................................................................................. 182 
5 11 PRE-TRIAL PHASE ...................................................................................... 183 
 xiii 
 
5 12 PROSECUTING FORCED AND EARLY MARRIAGE CASES ..................... 184 
5 13 REBUTTING THE CULTURAL DEFENCE ................................................... 187 
5 14 CONCLUSION .............................................................................................. 191 
 
CHAPTER 6 
COMPARATIVE ANALYSIS OF UKUTHWALA AND SIMILAR PRACTICES IN 
SELECTED SOUTHERN AFRICAN DEVELOPMENT COMMUNITY COUNTRIES 
6 1 INTRODUCTION .......................................................................................... 193 
6 2 THE LEGAL SYSTEMS OF SOUTHERN AFRICA ....................................... 193 
6 3 CONSTITUTIONS OF SADC COUNTRIES .................................................. 196 
6 4 EARLY MARRIAGES IN ZIMBABWE ........................................................... 198 
6 4 1 THE PRACTICE OF KUZVARIRA IN ZIMBABWE ........................... 199 
6 4 2 REASONS FOR KUZVIRIRA IN ZIMBABWE ................................... 201 
6 4 3 CONSEQUENCES OF KUZVARIRA CULTURAL PRACTICE ......... 204 
6 4 4 ZIMBABWEAN LAW AND THE CULTURAL PRACTICE OF 
KUZVARIRA ..................................................................................... 206 
6 4 5 SIMILARITIES BETWEEN UKUTHWALA AND KUZVARIRA .......... 208 
6 4 6 DIFFERENCES BETWEEN UKUTHWALA AND KUZVARIRA ........ 209 
6 5 EARLY AND FORCED MARRIAGE IN MALAWI .......................................... 209 
6 5 1 HLAZI CULTURAL PRACTICE ........................................................ 210 
6 5 2 KUPAWILA CULTURAL PRACTICE ................................................ 211 
6 5 3 KUTOMERA CULTURAL PRACTICE .............................................. 212 
6 5 4 SIMILARITIES BETWEEN HLAZI, KUPIMBIRA AND 
UKUTHWALA ................................................................................... 212 
6 5 5 MALAWIAN LAW AND CULTURAL PRACTICES ............................ 214 
6 6 EARLY AND FORCED MARRIAGES IN SWAZILAND ................................. 216 
6 6 1 THE SWAZI LAW AND EARLY AND FORCED MARRIAGES ......... 217 
 xiv 
 
6 7 CUSTOMARY LAW IN BOTSWANA ............................................................ 220 
6 7 1 CHILD MARRIAGES IN BOTSWANA .............................................. 221 
6 7 2 REQUIREMENTS FOR CUSTOMARY MARRIAGE IN 
BOTSWANA ..................................................................................... 221 
6 7 3 GENDER EQUALITY IN BOTSWANA ............................................. 223 
6 7 4 COMPARATIVE ANALYSIS OF CHILD MARRIAGES IN        
BOTSWANA AND SOUTH AFRICA ................................................. 225 
6 8 THE LEGAL SYSTEM IN LESOTHO ............................................................ 226 
6 8 1 CUSTOMARY LAW MARRIAGES IN LESOTHO ............................. 227 
6 8 2 THE NATIVE ADMINISTRATION PROCLAMATION NO 61 OF         
1938 AND ITS IMPACT ON CUSTOMARY LAW OF CHOBELISA . 228 
6 8 3 CONFLICT BETWEEN THE CUSTOMARY LAW PRACTICE OF 
CHOBELISO AND COMMON LAW IN LESOTHO ........................... 228 
6 9 RESPONSES TO HARMFUL CULTURAL PRACTICES BY THE        
SELECTED SADC COUNTRIES .................................................................. 232 
6 10 FACTORS COMMON TO THE CULTURAL PRACTICES OF FORCED        
AND EARLY MARRIAGES IN SADC COUNTRIES ...................................... 234 
6 11 ENDING EARLY AND FORCED MARRIAGES IN SADC STATES .............. 235 
 
CHAPTER 7 
FINDINGS AND RECOMMENDATIONS 
7 1 INTRODUCTION .......................................................................................... 238 
7 2 GENERAL OBSERVATIONS AND FINDINGS ............................................. 240 
7 3 RECOMMENDATIONS ................................................................................. 255 
7 3 1 SYNOPSIS OF THE RECOMMENDATIONS ................................... 255 
7 3 2  LEGISLATIVE RESPONSE TO UKUTHWALA ................................ 256 
7 3 3 A MULTI-DISCIPLINARY APPROACH TO TACKLE         
UNDERLYING CAUSES .................................................................. 257 
 xv 
 
7 3 4 APPLICATION OF CUSTOMARY LAW WITHIN A  
CONSTITUTIONAL FRAMEWORK ................................................. 259 
7 3 5 NON-LEGISLATIVE APPROACH IN COMBATING HARMFUL 
PRACTICES ..................................................................................... 260 
7 3 6 HARMONISATION OF UKUTHWALA WITH THE          
CONSTITUTION AND LAW ............................................................. 261 
7 4 KEY RECOMMENDATIONS ......................................................................... 264 
7 4 1 THE SOUTH AFRICAN LAW REFORM COMMISSION ON 
UKUTHWALA ................................................................................... 264 
7 4 2 THE ROLE OF THE COURTS IN DEALING WITH UKUTHWALA .. 266 
7 4 3 THE DEVELOPMENT OF CUSTOMARY LAW THROUGH CASE 
LAW ................................................................................................. 267 
7 4 4 THE ROLE OF THE LEGISLATURE TO REFORM CUSTOMARY 
LAW ................................................................................................. 272 
7 4 5 TRADITIONAL LEADERSHIP AND CUSTOMARY LAW ................. 274 
7 4 6 NON-LEGISLATIVE MECHANISMS ................................................ 275 
7 4 7 LESSONS FROM SADC COUNTRIES ............................................ 278 
7 5 CONCLUSION .............................................................................................. 279 
 
CHAPTER 8 
CONCLUSION 
 
TABLE OF STATUTES ........................................................................................... 284 
BOTSWANA ............................................................................................................ 284 
LESOTHO ............................................................................................................... 284 
SOUTH AFRICA ...................................................................................................... 284 
SWAZILAND ............................................................................................................ 285 
 xvi 
 
ZIMBABWE ............................................................................................................. 285 
 
INTERNATIONAL CONVENTIONS ........................................................................ 286 
 
TABLE OF CASES ................................................................................................. 288 
CASE STUDIES ...................................................................................................... 293 
 
BIBLIOGRAPHY ..................................................................................................... 294 
BOOKS .................................................................................................................... 294 
JOURNALS AND ARTICLES .................................................................................. 300 
REPORTS ............................................................................................................... 307 
ELECTRONIC SOURCES ....................................................................................... 309 
NEWSPAPER ARTICLES ....................................................................................... 311 
AUDIO VISUALS ..................................................................................................... 312 
DISSERTATIONS .................................................................................................... 312 
SEMINARS .............................................................................................................. 312 
 
 
 xvii 
 
SUMMARY 
The concept of ukuthwala is an age-old customary marriage practice prevalent 
amongst the Nguni speaking tribes of South Africa. It is a practice whereby, preliminary 
to a customary marriage, a young man, by force, takes a girl to his home. The SABC 
and E-tv evening television news coverage of 15th March 2009 reported the prevalence 
of forced and child marriages of young girls with elderly men in the East Pondoland of 
the Eastern Cape.   
The question arose as to whether the custom of ukuthwala could be justified as a 
legitimate cultural practice in the context of a modern constitutional democracy 
because some view it as an outdated customary practice that targets girl children, while 
others view it as a legitimate cultural practice. Since ukuthwala cannot be treated as a 
unitary phenomenon, variants of the practice must be distinguished. The thesis reveals 
that there are three variants of ukuthwala, which are ukuthwala ngemvumelwano, 
ukuthwala kobolawu and ukuthwala okungenamvumelwano. The thesis concludes by 
drawing a distinction between ukuthwala, forced marriage and child marriage. It 
proposes that ukuthwala in its traditional form is not synonymous with forced marriage 
and child marriage. 
The thesis poses the following main legal questions, namely: 
(i) does the South African criminal jurisprudence criminalise ukuthwala, and if 
so, on what charges are perpetrators tried; and 
(ii) how is the inherent conflict between the customary law practice of 
ukuthwala and the Bill of Rights enshrined in the Constitution, resolved? 
The thesis responds to these questions as follows. Firstly, it is suggested that 
ukuthwala in itself is not a formally defined crime, but a customary law practice resorted 
to by the prospective suitor to force the parents of the young woman into marriage 
negotiations. However, in recent times the practice has been abused and distorted 
which borders on the commission of a criminal offence and the violation of the young 
woman’s human rights. The criminal offences that are committed because of the 
distorted form of ukuthwala are both in terms of the common and statutory laws of 
South Africa. The thesis suggests that those found guilty of committing a crime under 
 xviii 
 
the pretext of customary law practice of ukuthwala should be punished. South Africa 
has a number of statutory as well as common law provisions, which can be used to 
prosecute those found to have committed offences. South Africa does not need to 
outlaw and criminalise ukuthwala in its entirety but does need to distinguish between 
the distorted and the traditional forms of ukuthwala.   
The thesis responds to the second main question as follows. Firstly, the violation of the 
young woman’s human rights brings to the fore a conflict between the customary law 
practice of ukuthwala and the Bill of Rights enshrined in the Constitution. The thesis 
makes a distinction between the three variants of ukuthwala customary practices and 
concludes that ukuthwala ngemvumelwano is the most acceptable form because it 
takes place when there is mutual consent between parties. It further proposes that the 
positive elements within the customary law practice of ukuthwala must be developed 
and promoted provided that they are consistent with the provisions of the Constitution.  
However, the negative elements that conflict with provisions of the Constitution should 
be done away with.  The thesis suggests that the latter approach is important to 
addressing the conflict between ukuthwala customary practice and the Bill of Rights. 
The thesis concludes by suggesting that the distorted form of subjecting young women 
and girl children into forced marriages under the pretext of the customary law practice 
of ukuthwala are unconstitutional and cannot be justified in terms of sections 30 and 
31 of the Constitution. Therefore, ukuthwala customary law practice is not free from 
criticism if one considers the two variants of ukuthwala where there has been no 
consent from one of the parties concerned. 
A comparative analysis is undertaken with selected Southern African Development 
Community countries to establish similarities in practices related to ukuthwala and how 
the consequent contradictions between customary law and common law have been 
dealt with. The thesis concludes that ukuthwala is a unique South African customary 
practice that is different from other customary practices in some selected jurisdictions. 
Therefore, the comparative analysis has helped in identifying how poverty perpetuates 
the different but related, customary law practices across the selected jurisdictions. 
Therefore, in order for Mother Africa to adequately respond to the harmful traditional 
practices there is a need to address the socio-economic issues particularly in the rural 
parts of Africa. The harmful traditional practices seem to be more common in the rural 
 xix 
 
parts of the selected jurisdictions rather than in urban and semi-urban areas. The 
lesson learnt is that social development should have a particular bias towards the rural 
areas of Africa.   
The findings, amongst others, are that ukuthwala in its traditional form is a legitimate 
customary law practice which was often resorted to when obstacles arose in order to 
force the parents of the young woman to negotiate marriage. Ukuthwala is not 
synonymous with forced and early marriages.  
The thesis recommends that South Africa does not need to outlaw ukuthwala despite 
the fact that it has now been abused and distorted. It is argued that there are sufficient 
statutory and common laws to respond to the scourge of distorted versions of 
ukuthwala in South Africa.  
The thesis recommends that South Africa with its plural legal system should highlight 
the supremacy of the Constitution aligned with international human rights standards to 
avoid conflict in legal interpretation and implementation. It is hoped that this will assist 
in the implementation of the positive aspects of African customary law within the legal 
system and will remove the negative elements that infringe on the rights of women and 
children. 
It is recommended that it would be useful to pursue non-legislative measures to deal 
comprehensively with the causes of ukuthwala and its consequences by investing in 
education, training and awareness raising campaigns among sectors of society, most 
importantly rural people. Education, when employed, should not be an event but a 
process that will start at school level and extend to post-university. The emphasis 
should be on the inclusion of gender studies from early grades to undo the mentality 
of male superiority and entrench an equality attitude between boys and girls from a 
very early age. The reason for this suggestion is that attitudes manifested in our society 
always portray girls and women as being weak and therefore not equal to boys and 
men. It is important to ensure that role-players in the fight against gender-based 
violence are adequately trained to equip them to handle these cases properly. These 
role-players include South African Police Service members, National Prosecuting 
Authority, Judiciary and Non-Governmental Organisations to mitigate secondary 
victimisation of victims of these distorted cultural practices. 
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CHAPTER 1 
INTRODUCTION 
1 1 INTRODUCTION 
It is perhaps not out of place to begin a discussion on ukuthwala by revisiting the 
continually recurring question of its relevance and future in the new constitutional 
dispensation, given the problematic history of the practice since the dawn of 
colonialism in South Africa.1 The thesis seeks to review and evaluate the cultural 
practice of ukuthwala as applied in the Regional Division of Lusikisiki in the Eastern 
Pondoland of the Eastern Cape Province. For this purpose, cases reported at 
Mthontsasa Police Station and cases that have been tried in the Regional Court of 
Lusikisiki will form the basis of the discussion. 
In recent history, elderly men target girl children as young as twelve years, by 
abducting and kidnapping them, using false reasons of engaging in an old cultural 
practice of ukuthwala to justify their actions2. Sometimes these men conspire with the 
parents of the minor girls, who are motivated by greed and poverty. This conduct has 
led to a crisis whereby the National and Provincial governments have had to intervene 
in an attempt to respond to the challenge. This is a challenge for the authorities since 
the practice has reached significant proportions, with young girls abducted daily, on 
the ostensible reason of engaging in the customary law practice of ukuthwala.3 
The conduct of these perpetrators reinforces the perception that the age-old cultural 
practice of ukuthwala has no place in the modern constitutional order. The South 
African government has put in place legislation such as the Children’s Act,4 the Sexual 
                                            
1 Mqeke Basic Approaches to Problem Solving in Customary Law: A Study of Conciliation and 
Consensus among the Nguni (1997) 1. 
2  Minister in the Presidency ‘Early and Forced Marriages Affecting Women and Young Girls in the 
OR Tambo District Municipality, Eastern Cape: A Report on the Consultation Meeting held with 
Community Members of Flagstaff and Lusikisiki on 24 March 2009 3 (hereinafter the Consultation 
Report). 
3  Consultation Report 7. 
4  38 of 2005. 
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Offences and Related Matters Act,5 the Domestic Violence Act,6 and other measures 
to outlaw harmful traditional and cultural practices on women and children.7 However, 
socio-economic factors such as cultural attitudes,8 illiteracy, poverty and greed 
perpetuate the harmful traditional practices on women and children. The latter was 
manifested in the consultations held with the community of KwaCele location in the 
district of Lusikisiki when it became apparent that some community members strongly 
believed that the practice is a legitimate cultural and traditional practice, while the more 
enlightened believed that the practice is outdated and not a Pondo traditional one. 
The question arises of whether the practice in East Pondoland is a true reflection of 
the customary law practice of ukuthwala, or whether it constitutes a distortion that is 
perpetuated by people who commit a crime and hide behind a perceived legitimate 
cultural practice? Can the conduct of the men in Eastern Pondoland be justified in 
terms of a legitimate cultural practice as enshrined in the Constitution of South Africa? 
If this behaviour cannot be justified as a legitimate cultural practice, the question arises 
as to what the law enforcement agencies can do to ensure that those people who 
exploit young girls are punished?  
In this respect, the following main legal questions arise: 
(i) does the South African criminal jurisprudence sufficiently criminalise this 
conduct, and if so, on what charges are perpetrators tried when arrested? 
(ii) how is the inherent conflict between the customary law practice of 
ukuthwala and the Bill of Rights enshrined in the Constitution resolved? 
To this end, the thesis objective amongst others is to determine the extent to which 
one can reconcile the positive elements of African customary law and the Constitution. 
The Constitution should not be used to destroy African customary law practices but 
should rather assist in developing those positive aspects in the same way it does with 
                                            
5       32 of 2007. 
6       116 of 1998. 
7  Wadesango, Rembe and Chabayo “Violation of Women’s Rights by Harmful Traditional Practices” 
2011 13(2) Anthropologist 121 127. 
8  Wadesango, Rembe and Chabayo 2011 Anthropologist 128. 
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the common law.9 The latter approach provides people with a choice of a particular 
system of religious or customary law practice applicable to them where necessary, to 
the exclusion of civil or secular law; in that sense, reconciliation and legal pluralism will 
find expression in a multi-cultural South Africa 10  
As mentioned previously, South Africa is not a homogenous country11 and, as such, 
this should be manifest in its legal order by ensuring that there is freedom of choice 
regarding the application of a legal and cultural system to the diverse cultural groups. 
It is a well-known fact that African customary law has been marginalised under 
successive colonial rule, and the time has come to elevate it to the same status as the 
common law, which has always enjoyed a supremacy status. Culture is by nature not 
dogmatic, but is in a constant state of change informed by changing social norms and 
the moral values of a society hence it is referred to as living customary law.12 The latter 
is also true with regard to the practice of ukuthwala in that it has to conform to the 
modern demands of the constitutional order. However, a conflict has arisen in South 
Africa because of the simultaneous recognition of African customary law and human 
rights resulting in an incompatibility between two different value systems.13 Proponents 
of African customary law, on the one hand, perceive the Bill of Rights as an imposed 
Western document that is not known to Africans and threatens the continued existence 
of customary law.14 Human rights adherents, on the other hand, regard customary law 
as a patriarchal system and a harsh impediment to the implementation of human rights 
in South Africa.15 Children and women rights are currently an area in which the conflict 
between customary law and the Bill of Rights mainly manifests in the post-colonial 
dispensation.16  
                                            
9  Mwambene and Sloth-Nielsen “Benign accommodation? Ukuthwala, ‘forced marriage’ and the 
South African Children’s Act” 2011 11 African Human Rights Law Journal 1 22. 
10  Kerr “The Constitution and Customary Law” 2009 South African Law Journal 39 47. 
11  Mofokeng Legal Pluralism in South Africa: Aspects of African Customary, Muslim and Hindu Family 
(2008) 3. 
12  Himonga and Bosch “The Application of Customary Law under the Constitution of South Africa: 
Problems solved or Just Beginning?” 2000 South African Law Journal 306 309. 
13  Lehnert “The Role of the Courts in the Conflict between African Customary Law and Human Rights” 
2005 21 South African Journal on Human Rights 241 277. 
14  Lehnert 2005 SAJHR  241. 
15  Ibid. 
16  Lehnert 2005 SAJHR 242. 
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Section 31(1) of the Constitution states that: 
Every person belonging to a cultural, religious or linguistic community may not be 
denied the right, with other members of that community - to enjoy the culture, 
practise their religion and use their language.’17 
Based on this section of the Constitution, it is submitted that the state is obliged to 
recognize and apply customary law in courts.18 This section not only gives a right to 
culture to an individual but also speaks of the rights of an individual together with other 
members of the community. Therefore, the right to culture is both an individual and a 
group right. However, even though the section recognizes the right to culture, 
subsection (2) states “the rights in subsection (1) may not be exercised in a manner 
inconsistent with any provisions of the Bill of Rights”.19 The practice of ukuthwala must 
not be inconsistent with the provisions of the Bill of Rights, and if ukuthwala is 
inconsistent, it becomes unlawful. 
The procedure of ukuthwala is as follows: 
The intending bridegroom, with one or two friends, will waylay the intended bride 
in the neighbourhood of her own home, quite often late in the day, towards sunset 
or at an early dusk, and they will forcibly take her to the home of the young man. 
Sometimes the girl is caught unaware, but in many instances, she is caught 
according to plan and agreement. In either case, she will put up a show of 
resistance to suggest to onlookers that it is against her will when in fact, it is hardly 
ever so.20 
More often than not, the girl is often complicit to her own thwala even though she 
appears unwilling, as that is meant to preserve her maidenly dignity by putting up a 
strenuous, but fake, resistance.21 As a practice, those who have effected ukuthwala 
are required to report to the family of the young woman that they should not worry, the 
girl is safe with them; that is done on the same day as the thwala or early the following 
day.22 On the day of the report, they indicate to the prospective in-laws what cattle they 
propose to pay for an intended marriage, and how soon that can be done.23 If their 
                                            
17  S 31 of the Constitution of the Republic of South Africa, 1996. 
18  Bennett Human Rights and African Customary Law (1995) 23. 
19  S 31(2). 
20  Koyana and Bekker “The Indomitable Ukuthwala Custom” 2007 De Jure 139 144. 
21  Koyana and Bekker 2007 De Jure 140. 
22  Koyana and Bekker 2007 De Jure 141. 
23  Ibid. 
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proposal is accepted by the family of the young woman a friendly relationship is thus 
established and the status of the girl is elevated to that of a young wife.24 An agreed 
number of cattle is paid as lobolo and preparations for marriage will then start.25 Sexual 
intercourse with the girl who has been thwala’ed by the young man is not permitted 
during this time until proper marriage is concluded.26  
In order to avoid temptation the girl is kept under the care of elderly womenfolk and is 
treated with kindness and respect until the marriage is formally concluded between the 
families.27 Ukuthwala is therefore not itself a marriage, but a basis for the formulation 
of a valid customary marriage.28  
The customary law practice of ukuthwala has some positive elements wherein the girl 
has been part of the plan to thwala her. However, this is distorted where the families 
would negotiate marriage without the knowledge of the girl. That normally happens 
when the groom’s friends intercept the girl on her way either to the river or to the shop, 
and abduct her and take her to the home of the groom.29 
In the event where the girl’s father or guardian refuses to give consent to the marriage 
with the man concerned, or the man or his family are unable to pay the agreed  amount 
of cattle as ikhazi/lobolo, or the thwala is not followed by an offer of marriage, 
ukuthwala constitutes a delict.30 The latter is followed by a penalty by the groom and 
his family who are liable to pay a beast called bopa. If a girl falls pregnant, an additional 
penalty is also supposed to be paid.31 
                                            
24  Bennett “The cultural defence and the custom of Thwala in South African Law” 2010 10 University 
of Botswana Law Journal 3 7. 
25   Koyana and Bekker 2007 De Jure 141. 
26   Bennett 2010 UBLJ 7. 
27   Koyana and Bekker 2007 De Jure 141. 
28   Mwambene and Sloth-Nielsen 2011 AHRLJ 3. 
29  Mwambene and Sloth-Nielsen 2011 AHRLJ 4. 
30  Labuschagne and Van den Heever “Law of Delict” in Bekker, Rautenbach and Goolam: Introduction 
to Legal Pluralism in South Africa Part 1 Customary Law (2002) 99. 
31   Ibid. 
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Ukuthwala is not a customary marriage or an engagement, but is a strategy to compel 
the girl’s family to enter into negotiations for the conclusion of a customary marriage.32 
There are good reasons for the existence of ukuthwala and include, among others: 
(i) to force the father of the girl to give consent; 
(ii) to avoid the expense of a wedding, but the wedding will still follow; 
(iii) to hasten matters if the girl is pregnant; 
(iv) to persuade the woman that the suitor is serious about his intent to marry 
her; and 
(v) to avoid the need to pay an immediate lobolo where the suitor and his family 
are unable to afford it.33 
To those South African communities where people live their lives according to cultural 
norms, ukuthwala serves an important cultural purpose because it fast-tracks the 
process of marriage.34 Ukuthwala is not without criticism in that the lack of consent by 
a woman constitutes a violation of the Constitution and borders on the commission of 
criminal offences such as the common law crimes of kidnapping and abduction.35 It 
contravenes provisions of legislations such as the Children’s Act,36 the Sexual 
Offences and Related Matters Act,37 the Domestic Violence Act,38 and the Trafficking 
in Persons Act39 where the girl is below the age of sixteen years. 
The recent discovery of the phenomenon of early and forced marriages in the Eastern 
Pondoland, targeting girls as young as twelve years on the pretext of the cultural 
practice of ukuthwala, has again brought the cultural practice under the spotlight. There 
have been negative reports about ukuthwala both in the print and the electronic media. 
                                            
32  Mwambene and Sloth-Nielsen 2011 AHRLJ 3. 
33   Mwambene and Sloth-Nielsen 2011 AHRLJ 5. 
34   Bennett 2010 UBLJ 6. 
35   Mwambene and Sloth-Nielsen 2011 AHRLJ 8. 
36     38 of 2005. 
37   32 of 2007. 
38     116 of 1998. 
39     7 of 2010. 
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The reports by the electronic media shown on television on the 15th March 2009 
negatively impute these early and forced marriages as ukuthwala.40 Since then the 
media has reported every form of abduction as the cultural practice of ukuthwala, and 
this has created negative publicity for South Africa.41   
The actual reported cases have, in the main, emanated from KwaCele in the 
Mthontsasa Administrative Area in the District of Lusikisiki. The cases studied reveal 
that the victims are mainly between the ages of twelve to fifteen years and the most of 
them are still at primary school. Unfortunately, the alleged perpetrators testify that they 
were engaging in the cultural practice of ukuthwala. Of the cases studied, only one has 
been successfully prosecuted in the Eastern Cape Province.  
A number of serious issues emanated from the cases studied, namely: 
(i) the involvement of parents in the practice; 
(ii) the involvement of women as accomplices during the abduction; 
(iii) the role of poverty and greed in the practice; 
(iv) the role of illiteracy;  
(v) the general disregard for the laws that seek to protect women and children; 
and 
(vi) the targeting of children from poor backgrounds.  
The terms ukuthwala and early and forced marriages have been used synonymously, 
following the recent reports in East Pondoland. Early marriage relates to the marriage 
of young girls who are below the marital age of eighteen years. Forced marriage relates 
to the marriage of young women against their will and without their consent. The latter 
practices have negatively affected the children in that most of the girls left school to 
become wives.42  
                                            
40   Consultation Report 3. 
41  Ibid. 
42  Consultation Report 7. 
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Some of the girls have become pregnant following ukuthwala and some have 
unfortunately been infected with HIV/AIDS.43 A number of people were interviewed in 
the ukuthwala documentary called “Stolen Innocence” filmed at KwaCele in Lusikisiki 
and demonstrated the different opinions held on the practice. Some claim that 
ukuthwala is a Pondo custom, some dispute that the practice is part of their culture 
while still others regard the practice as being barbaric.44 There is thus no consensus 
that the practice of abducting young girls is the age-old traditional practice of 
ukuthwala.45 Chief Nonkonyane emphasized that people are misusing the cultural 
practice of ukuthwala and destroying the young girls’ futures by marrying and 
abducting them at a tender age.46  Dr Nokuzola Mndende of the Camagwini Institute in 
Butterworth, Eastern Cape Province stated that abducting a young girl of twelve or 
thirteen years is not the cultural practice of ukuthwala but child abuse.47 
The South African legal system is dual in nature and generally consists of two 
components, which are Western and African in nature.48 The Western component, 
which is referred to as the common law of South Africa, is based on Roman-Dutch law 
and influenced by English law, adapted, developed through judicial decisions and 
legislation.49 The African customary law consists of written and unwritten laws of the 
indigenous communities.50 The dawn of constitutionalism has put the status of 
customary law in a favourable position similar to common law in the South African legal 
system.51 It must be noted that the value systems of the two legal systems vary 
considerably, and it is inevitable that contradictions will arise.52 
                                            
43  Consultation Report 11. 
44  World Aids Campaign Stolen Innocence: A Documentary on Ukuthwala Shot as a documentary at 
KwaCele Administrative Area in Lusikisiki (2011). 
45  Ibid. 
46  Consultation Report 9. 
47  Mwambene and Sloth-Nielsen 2010 AHLJ 2. 
48  Rautenbach and Mathee “Common Law Crimes and Indigenous Customs: Dealing with the Issues 
in South African Law” 2010 61 Journal of Legal Pluralism 109 144. 
49  Rautenbach and Mathee 2010 JLP 111. 
50  Rautenbach and Mathee 2010 JLP 112. 
51  Ibid. 
52  Himonga and Bosch “The application of African Customary Law under the Constitution of South 
Africa: Problem solved or just beginning?” 2000 117 South African Law Journal 306 309. 
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The primary objective of this thesis is concerned with establishing whether the practice 
of ukuthwala can be condoned as a legitimate customary law practice consistent with 
the provisions of the Constitution. The secondary objective is to establish how best the 
Constitution can be used to assist in the development of the positive elements of the 
practice to foster legal pluralism, which may bring about social cohesion in a society 
that has always been characterised by divisions along racial lines. 
In addition, a comparative analysis of the practice of ukuthwala in South Africa and 
forced and child marriages in the Southern African Development Countries (SADC) will 
be undertaken to establish whether there are any lessons to be learnt from South 
Africa’s neighbouring countries, and whether potential answers to the research can be 
found. Countries like Swaziland, Lesotho, Malawi, Zimbabwe and Namibia share the 
same cultural practices as South Africa with colonisation by the British government 
with its common law background. More importantly, they achieved their independence 
earlier than South Africa and some of the contradictions inherent in the African 
customary practice and modern western common law systems, as are currently being 
addressed in South Africa, have been experienced and dealt with in their respective 
countries,.  
1 2 BACKGROUND 
Children in the Eastern Pondoland around the areas of Lusikisiki, Flagstaff and 
Bizana among others have become victims of early and forced marriages, which 
are referred [to] in affected areas as ukuthwala. The latter practice compromises 
the development of the girl child and subsequently affects the girl child to suffer 
from social isolation, depriving them of their basic rights enshrined in the 
constitution of the Republic of South Africa. Early and forced marriages constitute 
gender-based violence against children.53    
There has been an escalation of abductions and kidnapping of young girls compelling 
them into early and forced marriages to men old enough to be their fathers on the 
pretext of engaging in the traditional law practice of ukuthwala.54 Subsequent reports 
in both the electronic and print media around the issue of early and forced marriages, 
which have been referred to as ukuthwala, have raised a number of challenges, that 
                                            
53  Consultation Report 3. 
54  Ibid. 
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have put the conflict between the two legal systems of Western and African origins in 
the spotlight.  
The proponents of early and forced marriages in the areas affected argue that they are 
practising their culture of ukuthwala, whilst their opponents suggest that the practice is 
sheer criminal conduct which has no place in the modern constitutional order. Fourteen 
cases studied between 2009 and 2011, which were the only reported cases, reflect a 
trend wherein all the victims are girl children below the age of sixteen years and the 
suitors are men who are old enough to be their fathers. 
The Constitution clearly defines a child as any person below the age of eighteen 
years.55 Therefore, because a marriage requires consent, all the victims in the reported 
cases, because of their youthfulness, lack the necessary capacity to consent to a 
legally valid marriage in terms of common law. Even customary law requires that the 
parties to a customary law marriage must have reached a mature age to start a family. 
Therefore, consent in traditional customary law is required from either the parties or 
the parents. The Universal Declaration of Human Rights is emphatic in recognizing 
that consent cannot be free and full when one of the parties involved is not mature 
enough to make an informed decision about a life partner.56   
South Africa is a party to the Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW). Article 3 of this Convention stipulates that 
all appropriate measures shall be taken towards the eradication of prejudice and the 
abolition of all other practices that are based on the idea of inferiority of women.57 
At regional level, the Southern African Development Community (SADC) Protocol on 
Gender Development, signed in 2008, commits states to ensure “that girls enjoy the 
same rights as boys and are protected from harmful cultural practices in accordance 
with the United Convention on the Rights of the Child and the African Charter on Rights 
and Welfare of the Child”.58 The protocol calls on all member states to take measures, 
including legislation where appropriate, to discourage traditional norms, including 
                                            
55  S 28(3). 
56  Art 16 (1) of Human Rights Declaration for Human Rights 1948. 
57  Convention on the Elimination of All Forms of Discrimination Against Women 1979. 
58  Art 11 (1) (c) of South African Development Community Protocol on Gender Development 1997. 
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social, economic, cultural and political practices which legitimize and exacerbate the 
persistence and tolerance of gender-based violence with a view to eliminating them.59 
The events in East Pondoland necessitated a reaction from the South African 
government to the situation in Lusikisiki because of its obligations in terms of 
international treaties. It was within that context that the then Minister in the Presidency, 
the late Ms Manto Msimang Tshabalala, visited the area to demonstrate that 
government was taking the practice in Lusikisiki very seriously. 
The South African Constitution provides for the protection of children, in that: “a child’s 
best interest is of paramount importance in every matter concerning the child”.60 The 
practice of early and forced marriages ignores the fundamental rights that the 
Constitution affords girl children. The Constitutional imperatives necessitated the 
government to act to enforce and protect the constitutional rights of the victims.  The 
logical response to the problem is firstly, to engage the stakeholders as a means of 
raising awareness of the victims circumstances so that they do not suffer in silence 
and, secondly, to engage the communities that are practising early and forced 
marriages to raise awareness that the conduct is unacceptable in terms of the 
Constitution and is therefore unlawful. 
The Southern African Development Community (SADC) Protocol on Gender 
Development signed, in 2008 by South Africa, calls on all member states to develop 
measures, including legislation, to eliminate and discourage gender-based violence.61 
South Africa in fact has developed legislation to discourage and eliminate gender-
based violence accordingly, which include domestic violence, sexual offences, 
trafficking in persons and harassment. 
The Promotion of Equality and Prevention of Unfair Discrimination Act62 states that 
gender discrimination includes gender-based violence; and “any practice, including 
traditional customary or religious practice, which impairs the dignity of women and 
undermines the equality between women and men, including the undermining of the 
                                            
59  Art 21 (1). 
60  Ss 28(1) and (2). 
61  Art 20 (1) (a) of SADC Protocol1997. 
62  Act 4 of 2000. 
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dignity and wellbeing of the girl child”.63 Early and forced marriages perpetuate the 
oppression of girls and young women and violate the prohibition of gender 
discrimination in terms of section 8.64 
There are a number of sexual offences that arise because of early and forced 
marriages. The Sexual Offences and Related Matters Act65 states that having sexual 
intercourse with any person without her/his consent constitutes rape in terms of section 
3.66 Having sex with a minor following early and forced marriage with her consent 
constitutes an offence in terms of section 15.67  
The Prevention and Combating of Trafficking in Persons Act of 2013 criminalizes 
conduct by parents and relatives who hand over children into forced marriages for 
financial or other gain.68  The Act prohibits the recruitment, sale, supply, procurement, 
transportation, transfer, harboring, disposal or receipt of a person by use of threat, 
force, intimidation or other forms of coercion; or by abusing vulnerability, for purposes 
of exploitation.69 
The Children’s Act70 provides that in all matters involving children, the best interests of 
the child be of paramount importance.71 It also stipulates that the age of majority to 
consent to a marriage is eighteen years.72 The criminal law provides for an offence of 
abduction and kidnapping in the event of early and forced marriages. In other words, 
the victim may lay a criminal charge against any person involved in early and forced 
marriage. The victim or a parent who disagrees to the thwala of her child may also 
invoke the provisions of the Domestic Violence Act73 to apply for a protection order 
against a person who wants to force a child into an early marriage and ukuthwala. 
                                            
63  S 6. 
64  S 8. 
65  Act 32 of 2007. 
66  S 3. 
67  S 15. 
68  Prevention and Combating of Trafficking in Persons Act 7 of 2013. 
69  Ss 4 and 1. 
70   Act 38 of 1998. 
71     S 9. 
72   S 17.  
73    Act 116 of 1998. 
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The Recognition of Customary Marriages Act74 provides the requirements for a valid 
customary law marriage including, amongst others, that: 
(i) the parties must be eighteen years and above; 
(ii) there must be consent between parties; 
(iii) the marriage must be negotiated, entered into and celebrated in terms of 
custom;75 and 
(iv) the marriage must be registered.76 
The early and forced marriages contravene these essential and primary requirements 
because consent is absent, the girls are below the age of eighteen years and the 
purported marriages are usually not registered. 
Arguably, early and forced marriages, loosely referred to as ukuthwala by both print 
and electronic media, are contrary to the provisions of the Constitution. Section 28 
provides for the protection of the rights of children.77 Subsection (2) states that: “a 
child’s best interests are of paramount importance in every matter concerning the 
child”.78 The proponents of early and forced marriages do not consider the interests of 
children when they marry them because the children become victims in a number of 
ways. They are exposed to sexual abuse at an early age, educational prospects are 
compromised, early pregnancy may ensue, exposure to sexually transmitted infections 
and HIV and Aids is likely, and physical abuse and compromised social development 
could occur. 
The beneficiaries in the transactions are the parents, through the payment of lobolo. 
There is usually no benefit for the child, either materially or emotionally. In most cases, 
the parents and suitors do not even consider the age of the girl even though the 
                                            
74    Act 120 of 1998. 
75     S 3 
76    S 4 (1). 
77  S 28(1)(a)(i). 
78  S 28(2). 
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Constitution clearly defines a child as any person below the age of eighteen years 
old.79 
Therefore any practice or conduct that allows a person below the age of eighteen 
years, be it a customary, traditional or a religious practice to enter into a marriage 
relationship, is in conflict with the provisions of the Constitution, which states that, “law 
or conduct inconsistent with it is invalid, and obligations imposed by it must be 
fulfilled”.80 
This section is very clear in that it invalidates any conduct inconsistent with the 
provisions of the Constitution. Early and forced marriages infringe the provisions of 
section 28 by disregarding the rights of children. The right to participate in culture is 
recognized by the Constitution in sections 30 and 31, but it is subject to the limitation 
clause of the Constitution. In the event of a conflict between the Constitution and 
customary law practice, the Constitution takes precedence because it is the supreme 
law of the Republic.81 
South Africa is bound by the following international and/or regional instruments 
namely: The United Nations Declaration on Universal Human Rights; the United 
Nations Convention on the Rights of the Child which states that: “every act or [a] 
decision involving a child must be in the best interest of the child”82 The Convention on 
the Elimination of all forms of Discrimination against Women (CEDAW) in addition to 
the African Charter on Human and Peoples Rights, the Protocol on Women’s Rights in 
Africa and the Southern African Development Community (SADC) Protocol on Gender 
Development are additional international instruments on the subject of children’s rights. 
The international instruments represent a new standard agreement achieved in the 
international law sphere relating to children’s rights in South Africa, and are relevant 
for the protection of children’s rights.83 The Convention on the Rights of the Child 
                                            
79  S 28(3). 
80  S 2. 
81  Ibid.  
82  Art 3 of United Nations Convention on the Rights of the Child 1989. 
83  Ncube Law, Culture, Tradition and Children’s Rights in Eastern and Southern Africa (1997) 58. 
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remains the most comprehensive, global, binding human rights instrument for the 
protection of children.84 
The Convention on the Rights of the Child has three basic objectives namely: 
(i) to secure the basic needs for the subsistence and rounded growth and 
development of a child;85 
(ii) to secure a framework for the child’s participation in the making and 
implementation of decisions which affect the child;86 and  
(iii) to protect the child against all forms of harmful treatment.87 
Ratification of international treaties does not automatically transform them into South 
African domestic law, an additional step is required which is adoption of a resolution 
by both houses of parliament.88 South Africa has gone beyond mere ratification of all 
of the above-mentioned international instruments but has incorporated and 
domesticated them to be applicable in its jurisdiction.89 The Bangalore colloquium 
adopted a principle in terms of which, if a treaty has not been incorporated into 
domestic law, it would still be taken into account by a court for purposes of deciding 
cases where the domestic law, whether constitutional, statutory or common law, is 
ambiguous, uncertain or incomplete.90 
As a signatory to the above international instruments, South Africa is required by 
international law to protect and prevent harm to children who are affected by the 
practice of early, forced marriages and, arguably, ukuthwala. Moreover, section 232 of 
the Constitution states that, “customary international law, is law in the Republic unless 
                                            
84  Convention on the Rights of the Child 1989. 
85     Art 6. 
86     Art 12. 
87  Art 19. 
88  Rwezaura “Domestic Application of International Human Rights Norms, Protecting the Rights of 
the Girl Child in Eastern and Southern Africa” in Ncube Law Culture, Tradition and Children’s Rights 
in Eastern and Southern Africa (1997) 29. 
89  Ibid. 
90  Developing Human Rights Jurisprudence, Conclusions of Judicial Colloquia and other meetings on 
the Domestic Application of International Human Rights Norms and Governments under the Law 
1988, a meeting held in Bangalore India, Colloquim, Principle no 4. 
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it is inconsistent with the Constitution or an Act of Parliament”.91 South Africa has an 
obligation to ensure that international customary law is implemented in its jurisdiction 
because of the latter constitutional provision. The international conventions and 
treaties that protect and prohibit all forms of traditional harmful practices find 
application in the Republic. International customary law may only be invalid if it is in 
conflict with the constitutional provisions.  
1 3 PROBLEM STATEMENT 
This thesis seeks to focus on the protection of children and young women who are 
victims of the cultural practice of ukuthwala, which is synonymous with early and forced 
marriages, prevalent in the East Pondoland of the Eastern Cape Province. The 
proponents of the practice are advancing an argument that their cultural practice is 
valid in terms of customary law. The argument encompasses a legal question of 
whether the cultural practice of ukuthwala in the context of the practice in Lusikisiki can 
be justified in terms of the customary law. The practice has been happening for some 
time until it came under the spotlight in 2009. Many girl children had been the victims 
of ukuthwala without any form of protection from the law. The protection of children in 
this context refers to two components, namely:  
(i) on a constitutional level, whether the custom is valid and could be condoned 
as a legitimate cultural practice in terms of the Constitution;92 and 
(ii) on the criminal level, whether or not the conduct amounts to a criminal act, 
in which case perpetrators should be prosecuted in terms of the existing 
common law and statutory offences. 
The prosecution of perpetrators is undertaken with a view to deterring would-be 
offenders by firstly ensuring that a message is sent that men who engage in criminal 
activity on the pretext of cultural practice are shunned by the criminal justice system. 
Secondly, to ensure that the existing legislative provisions outlawing the practice of 
                                            
91  Constitution of the Republic of South Africa, 1996. 
92  108 of 1996. 
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ukuthwala, including early and forced marriages, are put to use to bring the 
perpetrators to book. 
The early and forced marriages of girl children and young women are prima facie 
harmful and an insult to the dignity of members of society when measured against the 
standards of international instruments, which South Africa has adopted in terms of 
section 231 of the Constitution.93 The standards referred to above are articulated in the 
South African Constitution,94 domestic legislation and international conventions.95 
These issues are critical because, despite the fact that there are legal instruments to 
deal with the challenge of ukuthwala and early and forced marriages of young girls and 
women, the system has been quiet, creating an impression that the cultural practice is 
acceptable. It is submitted that the practice of ukuthwala in East Pondoland targets the 
dignity and personal security of young girls and thereby infringes the provisions of the 
Constitution,96 the Children’s Act,97 and a number of related statutes as well as 
international conventions. 
In 2009 the then Minister in the Presidency, the late Ms Manto Tshabalala Msimang 
stated: 
Child marriage is regarded as a form of gender-based violence against the girl 
child. Given this, we need to acknowledge that this practice will ultimately 
compromise the development of the girl child and can result in early pregnancies, 
increasing the chances of maternal mortality. Furthermore, the young girls will 
suffer from social isolation with little or no education, poor vocational training, 
responsible for household chores in running families at a young age, [which] will 
increase her vulnerability to domestic violence. This simply then reinforces the 
gender nature of poverty.98 
The latter statement is testament to the fact that despite the constitutional and 
legislative development regarding children’s rights, the same has not translated into 
meaningful changes for children in the deep rural areas.99 The problem of the cultural 
                                            
93  Wasedango, Rembe and Chabaya “Violation of Women’s Rights by Harmful Traditional Practices” 
2011 Anthropologist 121. 
94  Constitution of the Republic of South Africa, 1996. 
95  S 231 (2). 
96  Constitution of the Republic of South Africa, 1996. 
97  Act 38 of 2005. 
98  Consultation Report 2. 
99  Wadesango, Rembe and Chabaya 2011 Anthropologist 124. 
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practice did not begin in 2009. It has always been prevalent in the rural communities 
but no-one has been vocal about it. Some children who have been victims of the 
practice have, over the years, graduated to become adults believing that it is normal 
for a girl child and young women to be forced into marriages by men as part of a cultural 
practice. These lead largely disadvantaged girl children into becoming adults before 
they were ready to be adults. The consequences of this are that some girls become 
mothers at a very young age, and then could not advance themselves educationally 
without depending on their husbands who often live in labour centres. Society has, 
through its silence, perpetuated the practice in the rural areas of South Africa. 
This silence is, in a significant measure, a function of deeply embedded cultural 
assumptions relating to the “inevitability” of violence and exploitation of women and 
girls.100 As long as there is no real progress on addressing the culture of impunity that 
surrounds sexual violence, the number of girl children and young women medically 
and psychologically scarred for life will increase as the practice continues unrestrained. 
The men who are involved in the practice have done so with impunity, without any fear 
of the law, because the practice has been perpetuated by the silence of the society. 
Although the practice is rife in the rural areas of South Africa, city dwellers, despite 
their knowledge of the practice, kept quiet until the media exposed the practice in 2009. 
This thesis focuses on the issue of achieving greater protection in the two-fold sense 
mentioned earlier, for girl children and young women who are victims of ukuthwala, 
early marriages and forced marriages in rural communities. “Protection” in this regard 
means firstly, that response is inclusive of bringing perpetrators to book, but also 
constitutional protection to invalidate the custom. “Response” encompasses a whole 
range of processes such as ensuring that perpetrators of these gender-based crimes 
are prosecuted and are held accountable, and that the survivors of the practice obtain 
support by ensuring that systems are put in place to deal with the underlying causes 
of this form of gender-based violence. It thus encompasses both legal and practical 
protection.  
                                            
100  Addressing Sexual and Gender Based Violence (SGBV) in Darfur Progress Report, UNDP 2006 2. 
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An appropriate response to this challenge is very important in that the courts can deal 
with the perpetrators of this form of gender-based violence by using the available 
common law and legislative instruments. More importantly, support is needed for the 
survivors of forced and early marriages, firstly, because most of the victims are raped 
and thereby exposed to sexually transmitted infections, HIV and Aids, early pregnancy, 
and domestic violence and they become illiterate as they are denied access to 
educational opportunities. Secondly, support is necessary to protect court witnesses 
from secondary victimisation in that a holistic approach is adopted to assist the victims 
to become survivors of this harmful practice. Very few cases of this form of gender-
based violence have been dealt with by our courts post-1994. It was only in April 2009 
that victims came forward to lay charges against the perpetrators. 
The fundamental challenge that was encountered ,primarily in the Lusikisiki Regional 
Division, was that the South African Police Service were unsure of the charges against 
the perpetrators because some members have been socialised in the understanding 
that ukuthwala is an acceptable cultural practice, notwithstanding constitutional 
provisions, the common law and various pieces of legislation. The unintended 
consequences of the above is that the children’s rights have been reduced to paper 
rights that have no value101 to girl children and young women who are victims of 
ukuthwala. 
Further compounding this state of affairs is that there is no specific criminal legislation 
that deals with the problem of ukuthwala, child and forced marriages in South Africa. 
However, the common law provides for two offences with which the perpetrator can be 
charged. These are abduction and kidnapping, provided the perpetrator has not 
committed other offences in terms of the Sexual Offences and Related Matters Act.102 
However, the challenge becomes more daunting where the parents are involved. A 
parent cannot be charged for abduction against his/her child.  Since abduction can only 
be committed against parental authority. In the event where the victim has been 
                                            
101  Chimonga “The Advancement of African Women’s Rights in the First Decade of Democracy in 
South Africa: The Reform of Customary Law of Marriage and Succession” 2005 Acta Juridica 82. 
102  32 of 2007. 
 20 
 
sexually assaulted, the provisions of the Sexual Offences and Related Matters Act103 
come into play. 
In addressing the main legal question, the thesis in the first instance seeks to establish 
whether culture can be used to justify the practice of ukuthwala as a defence against 
criminal prosecution. The South African high courts have not dealt with this particular 
problem and as such, children continue to be subjected to this form of gender-based 
violence because of the absence of a single piece of legislation dealing specifically 
with child and forced marriages. The responsibilities of front-line officials such as 
police, other professionals, and the obligations of communities who meet victims of the 
practice are not clear.104 The Constitution is, however, very clear that cultural rights of 
communities and groups are recognised, provided that such rights are not in conflict 
with the provisions of the Constitution.105 Ordinary front-line officials and rural 
community members who are confronted by this challenge are not well informed of the 
constitutional provisions. 
Furthermore, the Constitutional Court has been faced with a number of cases involving 
the validity of specific customary law practices but the issue of ukuthwala has not been 
one of them. These include amongst others, succession, the principle of male 
primogeniture in the case of Bhe106 and lobolo in the case of Thibela.107 These cases 
have, however, dealt with civil law issues not criminal law. In the light of the above, the 
question arises of whether South Africa needs specific legislation that will deal with the 
scourge of child and forced marriages under the pretext of ukuthwala in the light of the 
various legislative tools that it has at its disposal. 
 
 
                                            
103  S 5. 
104  Media statement by the South African Law Reform Commission on Ukuthwala issued on 7 
December 2010. 
105  S 31 of the Constitution of the Republic of South Africa, 1996. 
106  Bhe and Others v Magistrate, Khayelitsha, and Others (Commission for Gender Equality as Amicus 
Curiae); Shibi v Sithole and Others; South African Human Rights Commission and Another v 
President of the Republic of South Africa and Another 2005 (1) SA 580 (CC). 
107  Thibela v Minister of Law and Order 1995 (3) SA 147 (T). 
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There are different forms of ukuthwala namely: 
(i) where it is carried out with the knowledge and consent of the woman and 
her parents; 
(ii) where it is carried out with the permission of the parents but without the 
consent of the girl; and 
(iii) where it is carried out without the consent of the girl or parents.108 
The issue of consent by women is very important because ukuthwala in itself is not a 
marriage but a preliminary process towards a customary marriage.109 In the second 
instance above where both families consent to the customary marriage, elderly women 
watch the girl as she learns to accept the idea of marriage. The difficulty to argue 
consent in the African customary law context is well articulated by Sloth- Nielsen and 
Mwambene when they submit that consent understood in terms of western standards 
is diametrically opposed to customary standards.110 The reason for that is that 
traditional marriage in the African context is not between the prospective partners, but 
between families. The third form mentioned above is clear and straightforward in that 
consent is lacking from the woman and her parents. 
The fundamental problem is that ukuthwala, forced and early marriages have been 
used as referring to the same thing by many commentators both in print and electronic 
media. Therefore, one of the objectives of the thesis is to attempt to make a distinction 
between the three concepts. It is submitted that some elements of ukuthwala are not 
immune from criticism, particularly where consent is lacking from both the women and 
parents. This form of ukuthwala amounts to forced marriage and, in the event of a 
minor child, it amounts to child or early marriage. In the context of the above, it 
becomes difficult to argue in favour of ukuthwala when it violates women and children’s 
rights.111 However, there are some legitimate cultural goals that come with the practice, 
which arguably do not collide with the Bill of Rights, especially when the girl has 
                                            
108  Olivier, Bekker, Olivier (Jnr) and Olivier Indigenous Law (1995) 9 
109  See footnote 32 above. 
110  Mwambene and Sloth-Nielsen 2011 AHRLJ 7. 
111  Ibid. 
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reached majority age and she has consented to the thwala.112 It is submitted that the 
rights to dignity, freedom and security of the person, reproductive health and education 
may not be violated if the woman has consented to the thwala. 
The current forms of ukuthwala that have been reported since 2009 have taken the 
form of forced and child marriages and do not constitute a preliminary process 
undertaken to lead to customary marriage.113 The question arises whether there are 
positive features of the custom that can be preserved, rather than an abolition of the 
custom that denies any value in the customary version of ukuthwala.114  
The Law Reform Commission’s Discussion Paper on ukuthwala articulates critical 
issues in relation to the application of customary law in a constitutional dispensation.115 
In the Commission’s view, the conflict of laws can no longer remain “value neutral”: 
Rather the court’s final decision [as to the applicable legal system] must obviously 
be in harmony with the supervening value system of the country, the Bill of Rights. 
Indeed, it can be argued that constitutional norms should now directly enter the 
choice of law process to determine the selection of an applicable law. For instance, 
where a plaintiff and defendant’s interests diverge because of an underlying 
conflict of laws, the courts’ choice of one or other legal system could be determined 
by selecting the law that gave the best expression to the Bill of Rights.116 
In the Commission’s view, customary law should not be applied if such an application 
will result in, for example, unfair discrimination against a certain class or a group of 
people on the basis of gender, race, religion or sex. It recommends that common law 
should be applied as a stop gap measure until the court or the legislature has had an 
opportunity to bring customary law into line with the Bill of Rights.117  
Conversely, the Commission does not recommend that customary law should be 
applied in place of the common law, where the application of common law would result 
in unfair discrimination in determing a customary law issue.118  There are, therefore, 
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many unresolved theoretical and practical problems arising from the application of 
customary law within the constitutional framework.119 
Until 2009, ukuthwala was committed in the rural parts of the Eastern Cape, most 
notably in the Pondoland areas, without any consequences to perpetrators; it was 
either condoned or ignored. This is despite the fact that South Africa has one of the 
best Constitutions and legislations that seek to protect the rights of the women and, 
most importantly, children. 
The most important issue confronting the South African jurisprudence are the 
contradictions inherent in the Constitution and legislation that seek to protect the rights 
of women and children, and in the customary law in relation to women and children’s 
rights. Some of the customary law practices, which include ukuthwala, are repugnant 
to both the Constitution and to legislation when it comes to women and children’s 
rights.   
A gap has been identified in that no real study has been done on how criminal 
prosecutions can play a role as a protection measure against ukuthwala in East 
Pondoland. The objective of the thesis is an attempt to answer whether South Africa 
has adequate criminal legislative mechanisms to deal with the problem or if it needs a 
separate and potent legislation to deal with ukuthwala. The second issue to be 
considered is whether ukuthwala can be recognised as a legitimate cultural practice in 
terms of the Constitution and, if so, how do we mitigate the inherent contradictions in 
relation to children and women’s rights. What role can the Constitution play in the 
development of customary law to ensure harmony and social cohesion in a society that 
has been characterised by racial and ethnic divisions? The objectives of the thesis 
seek to identify the positive elements within ukuthwala that can be developed in terms 
of the Constitution. 
For these reasons, an analysis of the constitutional rights of women and children will 
be undertaken. In addition, the common law provisions dealing with kidnapping and 
abduction for marriage will be analysed. Lastly the thesis will undertake an in-depth 
study of the Constitution and the legislative framework limitations in relation to its 
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response to the protection of children and women’s rights in an attempt to address the 
two main legal questions. 
1 4 RESEARCH METHODOLOGY  
This thesis will undertake an analytical study of relevant South African constitutional 
provisions, legislation, case law, customary law and international instruments relating 
to the protection of children and young women against harmful practices. This 
constitutes a desktop approach. On an empirical practical level, the researcher will 
analyse and interpret case dockets opened at Mthontsasa Police Station in the 
Regional Division of Lusikisiki. 
Since the constitutional dispensation era, South Africa has made great strides in 
ensuring that the rights of women and children are protected by means of the Bill of 
Rights. However, the Constitution also contains entrenched rights that provide for the 
protection of cultural rights for both individuals and groups; therefore a balancing act 
of the rights will be undertaken. The human rights framework is the only structure that 
allows the analysis of this form of gender-based violence in order to administer social 
justice. In this regard, the human rights provisions at both domestic and international 
levels offer a new scope for research and thinking in this area as they have brought 
this issue into the spotlight of the national and international women and children’s rights 
agenda. 
The thesis will contain an in-depth study of international treaties and conventions which 
South Africa has ratified and signed to establish the extent to which they impact on the 
practice of ukuthwala, and of forced and child marriages. One of the objectives of this 
thesis therefore, is to identify what contribution these domestic and international 
human rights provisions can make for the improved protection of children and women 
affected by ukuthwala in South Africa. The main tools of assessment will be the critique 
of domestic and international law, as well as the current practice in the District of 
Lusikisiki. 
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There is a constitutional obligation on the courts to develop customary law in order to 
promote the Bill of Rights.120 In particular, an analysis will be undertaken of the South 
African Constitution, criminal law, structures and policies to determine how effectively 
the Constitution and legislation respond to the issue of ukuthwala and the challenges 
of balancing the rights enshrined in the Constitution regarding children with those 
promoting the development of customary law in terms of section 39. 
An analysis and critique of the viewpoints of commentators on the subject of ukuthwala 
will be done through an assessment of various writings, including components of books 
and journal articles of a scholarly nature. Newspaper reports will also be considered 
as tertiary sources.  
1 5 CONCLUSION 
Despite international agreements and national laws that have been enacted since the 
dawn of a democratic dispensation, marriages of girls under the age of sixteen years 
under the pretext of the customary practice of ukuthwala are common and affect 
thousands of girls in South Africa.121 Therefore, it is important to ponder the relevance 
of this practice in a democratic dispensation, which is characterised by the rule of law 
and constitutional supremacy. The dilemma is created because the Constitution 
recognises the right to culture while at the same time the Bill of Rights recognises the 
rights to dignity, equality, education, freedom from degrading and inhumane and cruel 
treatment, non-discrimination and protection from harmful cultural practices122 that are 
in conflict with the right to culture. 
There is currently no consensus in South Africa on what constitutes the customary 
practice of ukuthwala. Some people argue that it is a legitimate cultural practice that 
must be respected and left alone while others feel very strongly that it is an outdated 
custom that has no place in the current legal dispensation.123 The study seeks to 
address whether the current practice that has been taking place can be justified as a 
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legitimate cultural practice and if not, whether the current laws adequately respond to 
the challenge of addressing the targeting of young girls in South Africa. It is important 
to examine the practice of ukuthwala in its traditional sense and compare it with what 
has been widely reported at East Pondoland in recent times. 
Maluleka eloquently submits that the renaissance of tradition, culture and customs is 
part of a new emerging national and international identity that must be rooted in a way 
of life based on the rule of law, respect for human rights, democracy and equality for 
all, and anchored on the principle of ubuntu.124 He further submits that, culture, tradition 
and customs have to be informed and understood within the legal context of the 
Constitution and the provisions of the Bill of Rights.125 In order to address the aims and 
objectives of this thesis, it is important to discuss the custom of ukuthwala in order to 
address the two main legal questions raised by the thesis, namely whether the custom 
amounts to criminal conduct and how to address the contradictions between the 
custom and the Bill of Rights. 
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CHAPTER 2 
THE CULTURAL PRACTICE OF UKUTHWALA DEMYSTIFIED 
2 1 INTRODUCTION 
The practice prevalent in the Lusikisiki District and which purports to be ukuthwala is 
clearly a distortion of the traditional practice of ukuthwala. The case studies in the 
Lusikisiki District will be discussed in chapter 5 in an attempt to identify the trends and 
whether it is indeed the traditional practice or just early and forced marriages that are 
distorted as ukuthwala. 
The ukuthwala cultural practice needs thorough examination and analysis before a 
legal response is made to either combat or develop it as a legitimate practice in the 
context of the South African constitutional order. The practice requires clarification to 
ensure a better understanding of the phenomenon. Many commentators have written 
extensively on the subject and have attempted to define the practice however, there 
seems to be a lack of consensus in the conceptualisation of the practice. A number of 
reports have appeared in the media on the practice of ukuthwala and a tendency exists 
to use the term ukuthwala synonymously with the practice of early marriage, arranged 
marriage and forced marriage. 
Because customary law is unwritten, the difficulty with it is that its main source of 
information comes from oral traditions shared within its people, thereby making it 
difficult to trace.126 This is not only a problem for ukuthwala but also for all other 
customary law practices. In this regard, colonialism of a specific type whereby the 
coloniser and the colonised lived side by side placed African customary law practices 
on the periphery of societal law, thereby impacting on the development of customary 
law practices in South Africa. It is within that context that African customary practices 
suffered more than a hundred years of colonisation and marginalisation and is the 
reason for the lack of consensus and understanding of the practice of ukuthwala in its 
correct traditional form. 
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The aim of this chapter is to improve the understanding of ukuthwala by clarifying key 
aspects of this complex and intriguing African customary law practice.  
2 2 WHAT UKUTHWALA IS 
Bekker defines ukuthwala as the taking away of a girl to the kraal of the young man’s 
father with a sole purpose being the commencement of marriage negotiations between 
families.127 Huisamen, Nosilela and Kaschula define ukuthwala succinctly as an old-
age Xhosa custom, which involves the “legal abduction” of the bride to be.128 Koyana 
and Bekker describe the process of ukuthwala as follows: “The intending bridegroom, 
with one or two friends, will waylay the intended bride in the neighbourhood of her 
home, quite often late in the day towards sunset or at early dusk, and they will “forcibly” 
take her to the young man’s home”.129 Sometimes the girl is caught unaware but, in 
many instances, she is caught according to plan and agreement especially in 
circumstances where she has a romantic relationship with the man or she is keen to 
marry the prospective groom.130 In either case, she will display a fake resistance to 
dupe onlookers that this is all against her will when, in fact, that is a pretence in order 
to maintain her dignity.131 That is why Bennett describes ukuthwala as a mock 
abduction or irregular proposal aimed at achieving a customary marriage.132 
Mwambene and Sloth-Nielsen define ukuthwala as a practice whereby, preliminary to 
customary marriage, a young man, by force, takes a girl to his home. 
On the 3rd of December 2009, Chingamuka wrote:  
In South Africa, media recently raised concerns about the re-emergence of the 
cultural practice of ukuthwala (which translates to forced marriages) in the Eastern 
Cape Province.133 
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An article from the Department of Justice and Constitutional Development, defines 
ukuthwala as a “form of abduction that involves the kidnapping of a girl or a young 
woman by a young man and his friends or peers with the intention of compelling the 
girl or young woman’s family to endorse marriage negotiations”.134 Subsequently 
reports were broadcast on television news on the 15th of March 2009 around the issue 
of early and forced marriages, a phenomenon seen in Bizana, Flagstaff and Lusikisiki, 
that was referred to as ukuthwala.135   
A direct Xhosa translation of ukuthwala is “to carry”.136 Ukuthwala is mainly practised 
among the Xhosa people in the Eastern Cape Province but it does occur with other 
Nguni tribes in South Africa.137 Ukuthwala is one of the methods used by the Xhosas 
towards the formation of a customary marriage.138 Certain requirements have to be 
satisfied in the Xhosa custom before any person can engage in a marriage. 
2 2 1 REQUIREMENTS OF UKUTHWALA FOR MARRIAGE PURPOSES 
In the Xhosa custom, one of the requirements for any man to engage in a marriage is 
that the man must go through the ulwaluko (circumcision) initiation rite, meaning he is 
of age and is ready to start his own family. The girl must have gone through intonjane, 
signifying that she is of age and is ready to become a wife and bear children. An 
uncircumcised male is called inkwenkwe (a boy), and is precluded from marriage while 
an intombi (a girl) is precluded from marriage. Therefore, by virtue of their social 
standing in the community these latter categories do not qualify to engage in the 
customary practice of ukuthwala. 
2 2 2 PROCEDURE FOR UKUTHWALA 
Normally the prospective bridegroom, with the assistance of his friends, will by force 
intercept the intended bride in the neighbourhood of her home, while on her way either 
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to the river or a shop, often towards sunset or at early dusk, and take her to the home 
of the young man.139 Sometimes the girl is unaware, but in many instances, she is a 
willing participant and is well aware of the plan to carry her.140 In either case she has 
to display resistance to suggest to onlookers that is all against her will when in fact it 
is hardly so.141  The mock resistance is a trick to preserve her maidenly and family 
dignity.142 
The young woman’s safety is entrusted to elderly womenfolk mainly drawn from the 
relatives to ensure that she is treated well and protected from a temptation to either 
run away or [to engage in] a sexual encounter with the young man.143 It is a 
requirement that a report at the girl’s home is made by respected elderly men from the 
bride’s family to allay the parents’ fear that their daughter is not lost or harmed but is 
safe with the groom’s family; this is done on the same day as the thwala or early the 
following day.144 Simultaneously, they indicate what cattle they propose to pay and 
how soon that will be done.145 If the proposal is accepted by the girls’ family, a friendly 
relationship is thus established between the two families, thereby elevating the status 
of the girl to that of umtshakazi/umakoti, meaning a young wife.146 Eventually, the cattle 
that have been agreed upon during the lobolo negotiations will be paid to the girl’s 
father and the girl is subsequently released to go to her father’s home to prepare for a 
marriage ceremony, thus cementing the relationship between the two families.147 
Sexual intercourse with the bride is not permitted during this process148 until the 
negotiations have been completed and the young woman has been legally declared 
as his wife. The bride (uzakunxitywa) will be clothed in a particular way signifying that 
she is a young wife (mtshakazi/makoti) and given a new name (igama lasemzini) 
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2 2 3 FORMS OF UKUTHWALA 
There are three forms of ukuthwala: 
(i) ukuthwala ngemvumelwano/ukugcagca; (consent by the girl and by 
parents); 
(ii) ukuthwala kobulawu; (consent between parents but without the consent of 
the girl); and 
(iii) ukuthwala okungenamvumelwano (neither the girl nor her parents give 
consent).149 
The first form of ukuthwala is where the girl is aware of her abduction by her suitor and 
harbours no ill feelings.150 In other words, the parties are conspiring with one another 
and the force used is to mask the girl’s consent.151 The second form of ukuthwala is 
where the families would agree on the anticipated marriage between the girl and the 
young man.152 In the latter instance, the girl and sometimes the young man are 
unaware of the agreement.153 Subsequent to the girl’s thwala and confirmation by both 
families, the girl is monitored often by elderly women of the family, until she is used to 
the idea of marriage.154 The third form of ukuthwala is where neither the girl nor her 
parents have consented.155 In other words, the girl is forcefully taken against her will 
to the home of the young man and even the parents of the girl do not give consent. 
2 2 4 SAFEGUARDS AGAINST UKUTHWALA 
Both prospective partners in a marriage relationship base a customary marriage upon 
respect. Respect (intlonipho) in the customary law context is based on the young wife 
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respecting her in-laws and vice versa. The girl can do one of the following to escape 
from the marriage:  
(i) call her prospective father-in-law by his first name; 
(ii) enter her in-laws kraal which is considered sacred; and  
(iii) smears herself with human waste. 
The latter signifies utter disrespect for the in-laws and will compel them to send the 
young woman back to her maiden home as not being suitable to become a wife 
(umfazi) in the Xhosa customary context. Another way of escaping marriage 
subsequent to ukuthwala is when the lobolo negotiations fail, the girl is returned to her 
parents’ home, and the man’s family is required to pay damages for thwala. It is 
submitted that prospective brides are afforded an opportunity to voice their objections 
to the marriage during the process of courtship rituals and the complex marriage 
negotiations.156 
2 2 5 AIMS OF UKUTHWALA 
The main aims of ukuthwala are: 
(i) to compel the girl’s family to enter into negotiations for the conclusion of a 
customary  marriage; 157    
(ii) to avoid the expense of the wedding;158 
(iii) to speed matters if the girl is pregnant;159 
(iv) to avoid the need to pay an immediate lobolo where the suitor and his or 
her families are unable to afford the bride wealth;160 and 
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(v) to persuade the woman of the seriousness of the suitor’s intent.161 
2 2 6 TRADITIONAL FUNCTIONS OF UKUTHWALA  
The role of the families and the community in organising matrimony between a woman 
and a man is the most important and underlying principle in the practice of 
ukuthwala.162 Social cohesion and social solidarity are the single most important 
ingredients in shaping a human psyche, which underlies a shared life experience of 
the traditional African person.163 This represents the spirit of ubuntu and a sense of 
shared responsibility.164 The main ethical values of ubuntu are respect for others, 
including women and children, helpfulness, community sharing, caring, trust and 
unselfishness.165 Ukuthwala is therefore based on interactions between the two 
families.166   
It is submitted that ukuthwala is not a marriage but is a prelude towards a customary 
marriage to counter the incorrect perception that it is in itself a customary marriage. 
Bekker explains that the more romantic procedure called thwala is resorted to when 
there is some obstacle to a marriage that is not necessarily imposed by the girl’s 
guardian or parents.167 The practice is an acceptable custom to its adherents, where 
onlookers would refrain from any interference, even in the event of tears being shed 
by the girl in an attempt to veil her tacit consent.168 The crying and the shedding of 
tears by the girl who is thwala’ed is meant to preserve her maidenly and family dignity 
and is the fundamental reason for her mock reluctance and her strenuous but fake 
resistance.169 For this reason, the girl is generally a willing party to the thwala; therefore 
the practice of ukuthwala is not synonymous with forced marriages under these 
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circumstances.170 African custom has always recognised the dangers of forced 
marriages and their unfortunate implications for the families hence marriages are 
always preceded by negotiations to avoid unhappy matches which often lead to loss 
of life.171 Justice Pakade, in the unreported case of Feni vs Mgudlwa, gave an 
unqualified support for the ukuthwala custom as a basis for the formation of a valid 
customary marriage.172 
2 2 7 PENALTIES RELATING TO UKUTHWALA 
Sexual intercourse is not the primary aim of the custom. Until the girl’s status as a bride 
has been duly fixed, a young man is not allowed to touch the girl.173 If the suitor were 
to have sexual intercourse with the girl, he would be required to pay seduction 
damages (bopha) in addition to the lobolo cattle.174 Couples considering thwala would 
be aware that, unless handled carefully, it could become an actionable delict, as it 
amounts to a violation of a guardian’s control over his children.175 The family of the girl 
becomes a laughing stock in the community if the thwala is not followed by a customary 
marriage, because it constitutes an insult in such circumstances, hence the reason for 
the payment of damages is a requirement.176 Therefore, delictual liability by the culprit 
in the act of ukuthwala cannot be done with impunity, contrary to the popular 
perception.177 Obviously, if marriage results from thwala no bopha is payable.178 
2 2 8 THE IMPORTANCE AND RELEVANCE OF UKUTHWALA 
It is important to take concerns about ukuthwala seriously, however its existence 
cannot be ignored. In attempting to root out the abhorrent forms of the practice, it is 
important to take into account the views of rural folk before imposing formal 
mechanisms on them. This avoids creating major problems which may hamper efforts 
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of sensitising communities about the dangers of the abhorrent forms of the thwala.179 
There are often good reasons why some people choose to use ukuthwala and not the 
western and civil form of marriage proposal. To avoid serious negative implications, it 
is important to exercise caution when attempting to stamp out customary practices 
because it may breed resistance from its adherent rural folk.180  
Ukuthwala can be referred to as a culturally accepted way of a suitor taking a young 
woman to his home to compel the parents of the woman to engage in marriage 
negotiations, when there are obstacles to a normal marriage proposal. Of course, in 
the event where there is no consent from either the woman or the family, then 
abduction takes place and the consequences for such must follow. It is therefore 
incorrect to label the cultural practice as abduction, especially in circumstances where 
there is consent. 
Customary law is undeniably a part of the African cultural tradition. The protection of 
the right to culture by the Constitution is by definition the protection of customary law 
which encompasses ukuthwala.181 Early Constitutional Court decisions have elevated 
customary law status, thus heightening the expectation of customary law as a source 
of value in the legal system that has to be incorporated in the broader legal 
jurisprudence of South Africa.182 The judgment of Sachs in the State v Makwanyane 
and Another provides adequate guidance in this regard and is therefore worth referring 
to.183 Justice Sachs noted that the source of values of the newly found jurisprudence 
espoused by the new Constitution, took the values of the new South African society 
into account.184 In this regard, he says: 
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I wish firmly to express my agreement with the need to take account of the 
traditions, beliefs and values of all sectors of South African society when 
developing our jurisprudence.185   
He goes further to say that: 
The secure and progressive development of our legal system demands that it draw 
the best from all streams of justice in our country. This would include benefiting 
from the learning of those judges who in [a] previous era managed to articulate a 
sense of justice that transcended the limits of race, as well as acknowledging the 
challenging writings of academics such as the late Dr Barend van Niekerk, who 
bravely broke the taboos on criticism of the legal system. Above all, however, it 
means giving long overdue recognition to African law and legal thinking as a source 
of legal ideas, values and practice. We cannot, unfortunately, extend the equality 
principle backwards in time to remove the humiliations and indignities suffered by 
past generations, but we can restore dignity to ideas and values that have long 
been suppressed or marginalised.186 
Justice Sachs was clear in his reasoning that legal pluralism, including religious and 
indigenous systems of law, is recognised by the new Constitution and, more 
importantly, that customary law like common law, should be recognised and applied 
by the courts subject to the fundamental rights contained in the Constitution and to 
legislation dealing specifically therewith.187 The values of all sections of society must 
be taken into account and given due weight in an open and democratic society when 
matters of public importance are being decided.188 
Therefore, ukuthwala practice should enjoy recognition and protection in the new 
South African constitutional order just as any other practice recognised in the common 
law. The statements by Justice Sachs represent some of the expectations about the 
place of customary law in the legal system of South Africa, therefore adherents of 
customary law who consider customary law as their system of law cannot readily 
countenance the replacement of customary practice like ukuthwala, lobolo, male 
primogeniture and others.189 The preferent treatment of common law may be construed 
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as the replacement of customary law which seeks to impose the value system of one 
section of society over the other.190 
The courts cannot simply erase customary law and replace it with common law 
whenever it conflicts with the Constitution; delicate balancing act has to be adopted to 
avoid extinction of customary law.191 In this respect, the minority decision in Bhe is 
worthy of note in that it attempted to develop rather than simply replace customary law 
with common law.192 It suggested the development of the official version of the principle 
of primogeniture that was before the court by removing the reference to a male to allow 
an eldest daughter to succeed to the deceased estate.193 The same principle could be 
adopted in dealing with ukuthwala practice by removing elements that are incompatible 
with the Constitution. Such elements would relate to the absence of consent by both 
the woman and her parents, targeting any girl who is under the age of eighteen years 
and the use of force. 
2 3 EARLY MARRIAGE AND UKUTHWALA 
In the areas of Lusikisiki, Flagstaff and Bizana, girls between the ages of twelve and 
fifteen years are targeted for the practice called ukuthwala in those areas. This means 
that when a man wants to marry a woman who he never proposed love to, he will 
inform the girl’s family about his intention and a plan would be devised to abduct the 
little girl.194 These abductions, which are called ukuthwala in those areas, happen when 
the girls are on their way to the shops or to fetch wood or water. There is a clear 
relationship between early marriage and ukuthwala in the areas of East Pondoland of 
the Eastern Cape. The cases that were reported to the police attest to this close 
relationship in that all the victims of the so called ukuthwala practice are young girls 
between the ages of twelve and fifteen years. 
In his paper delivered at Rwanda University Basiyenge defines early marriage: 
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early marriage, also known as child marriage, as any marriage involving a girl 
under the age of eighteen years that is before the girl is physically, 
physiologically and psychologically ready to shoulder the responsibilities of 
marriage and child bearing.195 
He defines child marriage as follows: 
a practice in which one or both of the spouses being children and may take place 
with or without formal registration, under civil, religious or customary law.196 
Basiyenge draws parallels between early marriage and child marriage despite being 
used interchangeably in most circumstances. The fundamental difference is that early 
marriage involves a minor girl child who is not yet fully developed to appreciate the 
responsibilities of marriage. On the other hand, child marriage denotes that both 
spouses or one of them may be a minor. 
2 3 1 CONTEXTUALIZING EARLY MARRIAGE 
Early marriage and child betrothal customs occur in various times and places, whereby 
children are given in matrimony, before marriageable age and often before puberty.197 
The practice is fairly widespread in parts of Africa, Asia, Oceania and South America 
and historically it also occurred in Europe.198 Early or child marriage is frequently 
associated with arranged marriage.199 In most cases, only one marriage partner is a 
child, usually the female, due to the importance placed upon virginity, the inability for 
women to work for money and to women’s shorter reproductive life period relative to 
that of men.200 
Virginity is the single most essential motivation for early marriage due to the honour 
and value attached to chastity in certain societies.201 In addition, early marriage is 
perceived as a way of preventing girls from getting into intimate relations with men who 
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are not deemed suitable for them by the partriach.202 There is ample evidence that 
early marriages are most prevalent in poor areas, where the dowry becomes very 
important in extricating families from financial difficulties.203 It does not consider the 
personal interests of the girl because it appears to be a one-way transaction in which 
the parents receive the payment, and the girl receives nothing at all.204 Girls in early 
marriages are deprived of an opportunity to give their consent, instead their parents 
give consent.205 
2 3 2 REASONS FOR EARLY MARRIAGE 
There are three reasons for early marriage not only in Africa, but also throughout the 
world.   
They are: 
(i) economic; 
(ii) socio- cultural; and most importantly 
(iii) value of virginity.206 
2 3 3 ECONOMIC FACTORS 
Historically, the aristocracy of some cultures, as in the European feudal era, tended to 
use child marriage as a method to secure political ties.207 Families were able to cement 
political and/or financial ties by having their children marry.208 Child marriages are 
commonly prevalent in Arabian, African, Oceania, South American and Asian 
societies.209 Poverty is one of the major factors underpinning early marriage.210 Young 
girls are regarded as an economic burden in poverty-stricken homes, because one 
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less daughter is one less mouth to feed.211 Parents encourage the marriage of their 
daughters while they are still children in the hope that the marriage will benefit them 
financially and socially.212 In traditional societies in sub-Saharan Africa, the bride’s 
family receives cattle from the groom or the groom’s family, as the bride price for their 
daughter.213 Child marriages help to maximise the number of pregnancies and ensure 
enough surviving children to meet household labour needs.214 Poor families tend to 
marry off a number of girls at the same time to help reduce the burden of the expenses 
of the marriage ceremony.215 
2 3 4 SOCIO-CULTURAL AND RELIGIOUS VALUES 
Social pressure is placed on families to conform in communities where child marriages 
are prevalent.216 Failure to conform often results in ridicule, disapproval or family 
shame.217 Local customs and religious norms envisage wives, extended family 
patterns and children to be submissive and obedient to the father figure as head of the 
family.218 The marriage of children in some parts of Africa and Asia is valued as a 
means of consolidating powerful relations between families, for sealing deals over land 
or other property, or even settling disputes and can be perceived as a financial 
transaction.219 In many contexts, child marriage is legitimised patriarchy and the 
related family structures ensure that marriage transfers a father’s role over his girl child 
to a future spouse.220  
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2 3 5 VALUE OF VIRGINITY 
Female virginity is one of the most important reasons for early marriage, because it 
guarantees that the woman has never had a previous sexual encounter. Many parents 
see early marriage as the ultimate protection measure against male sexual attention.221 
Some parents withdraw their girl children as soon as they begin to menstruate to 
protect them from exposure to males.222 
2 3 6 CONSEQUENCES OF EARLY MARRIAGE 
It is inconceivable that an elderly husband will wait for the young girl who married him, 
to be allowed to reach adulthood before she is forced into having sexual intercourse.223 
This has serious negative health consequences, as the girl is not psychologically, 
physically, physiologically and sexually mature.224 The girl is under pressure to prove 
her fertility in the first year of marriage.225 Power relations in this context are such that 
girls, who marry young, are unable to negotiate the use of contraceptives due to a lack 
of knowledge, and end up having many children at an early stage, which may put her 
health at risk.226 
Young married girls are more likely to be beaten or threatened and are inclined to 
believe that the husbands are justified in beating their wives.227 On top of pregnancy-
related complications, young girls are also exposed to a high risk of sexually 
transmitted infections and HIV/AIDS.228 Early marriage means that young girls enter 
marriage without adequate information about safe sexual intercourse, contraception, 
sexually transmitted infections, pregnancy and childbirth.229 
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Young women who are married as children have less decision making power than a 
woman whose marriage is delayed to adulthood.230 Young women’s lack the ability to 
make decisions on their own health care, contraception, number of children, age gap 
between children, household budget, finances, visits to family and friends due to the 
unequal power relations.231 Simply put they continue to live like children without any 
marital rights, dependent on the mercies of their husbands. 
2 4 FORCED MARRIAGE AND UKUTHWALA 
Women’s rights activists sentiments towards ukuthwala is that it is a form of gender-
based violence which entrenches partriarchal power over women, despite the diverse 
cultural, social and political meanings assigned to it.232 They submit further that the 
practice is synonymous to forced marriage, which is illegal and is a form of exploitation 
that amounts to human trafficking.233 Such an assertion is because in Lusikisiki the 
practice of ukuthwala has been used to legitimise and validate criminal abduction and 
the infliction of gender based-violence against minor children. It is therefore within that 
context that the term ukuthwala and forced marriages are seen to be synonymous and 
it has been reported as such by both print and electronic media in recent times.  
Forced marriage is a marriage that is performed under conditions of duress and without 
the full and informed consent or free will of one or both parties.234 Being under duress 
includes feeling both physical and emotional pressure.235 Forced marriage is used to 
describe a marriage in which one or both of the parties are married without her or his 
consent or against his or her will.236 A forced marriage differs from an arranged 
marriage in that in the latter instance both parties consent to the assistance of their 
parents or a third party such as a matchmaker in identifying a spouse, although the 
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difference may be distinct.237 In most but not all forced marriages, it is the female rather 
than the male who is the involuntary spouse.238 
A forced marriage may be between children, a child and an adult or between adults.239 
Victims fall prey to forced marriages through deception, abduction, coercion, fear and 
threat of force.240 Boys and men are seldom forced to marry against their will but girls 
and women are frequently forced into marriage241 They often experience physical 
violence, rape, abduction, torture, mental and emotional abuse and, at worst, 
murder.242 
2 4 1 HISTORICAL CONTEXT OF FORCED MARRIAGE 
The practice of forced marriage is quite common in parts of East Asia, South Asia, the 
Middle East and Africa. In some religions and cultures, premarital sex or out-of-
wedlock births are regarded as sinful, therefore forced marriage is often used and is 
considered a moral imperative sanctioned by custom, or otherwise risk being 
stigmatized.243 The pregnant female’s father resorts to coercion to ensure the male 
partner who caused the pregnancy goes through with marriage, to prevent his 
escape.244 The purposes of the wedding includes recourse from the male for the act of 
impregnation and to ensure that both parents raise the child as well as to ensure that 
the woman has material means of support.245 
There is another form of forced marriage, namely compensation marriage, known 
differently as vanni, swara and sang chatty, which is the traditional practice of forced 
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marriage of women or young girls in order to resolve tribal feuds in parts of Pakistan 
and Afganistan.246  
2 4 2 THE ELEMENTS OF FORCED MARRIAGE 
Forced marriage occurs247 when a perpetrator, through his words or conduct, compels 
a person by force or threat of force or coercion to serve as a conjugal partner resulting 
in severe suffering, or mental or psychological injury to the victim. There are three 
elements of forced marriage: 
(i) compulsion by force or threat of force; 
(ii) conjugal association; and 
(iii) severe suffering, or mental or psychological injury to the victim.248 
2 4 3 REASONS FOR FORCED MARRIAGE 
In some societies, the need to carry on ancestral traditions pushes members to 
maintain the practice of forced marriage. The human rights activists regards this as 
harmful to girls and women because it infringes on their constitutional rights to choose 
a life partner.249 One of the important reasons is the preservation of virginity, in order 
to honour the family and the future husband and to prevent immorality.250 Immorality 
in this regard refers to premarital sex and pregnancy out-of-wedlock.251 Traditionalists 
argue that forced marriage is a means to protect girls and women from promiscuity.252 
Poverty is a critical contributing factor to the high number of forced marriages in Africa 
where girls are seen as a financial burden on their parents, hence they are forced to 
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marry to ease the financial burden of the family.253 Therefore, girls and young women 
are regarded as a resource with which their parents can secure greater wealth by 
forcing them to marry elderly men.254 
2 4 4 CONSEQUENCES OF FORCED MARRIAGES 
Gender inequality is both a cause and a consequence of forced marriage. Sexual 
intercourse with the partner is often not negotiated, thus exposing the victim to sexually 
transmitted infections and HIV/AIDS.255 Many girls and women die from complications 
during pregnancy and childbirth.256 Good prenatal care reduces the risk of childbirth 
complications but, in many instances, due to limited autonomy or freedom of 
movement, young wives are not able to negotiate access to health care.257 Domestic 
violence and rape are other consequences of forced marriage.258 Further 
consequences of forced marriages are psychological damage, social isolation and a 
lack of education and personal development.259 
2 5 ARRANGED MARRIAGES AND UKUTHWALA 
The role of parents in arranged marriages is central because they negotiate on behalf 
of their children, rather than the couple themselves, because it is believed that they 
know what is best for their children.260 It is assumed that arranged marriages ensure 
stronger, happier marriages, which also take the form of economic, social and political 
alliances with little chances of a divorce.261 Potential spouses are chosen and 
approved by close relatives, particularly parents, to eliminate potential mistakes.262 
Arranged marriages have evolved and involve a negotiation between the parents of a 
bride or groom and the parents of a bride or groom or the parents of multiple 
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prospective spouses.263 The parents create a shortlist of spouses who they think would 
be good matches for their children, and introduce their children individually to each 
spouse, sometimes allowing them to have some time alone to talk.264 Ultimately, the 
children choose for themselves, although they choose from the list of parentally 
approved potential partners.265 These marriages are in contrast to the so-called love 
marriages, in which a couple is mutually attracted to each other and make the decision 
to marry on their own.266 Some parents also merely offer introductions and 
encouragement, but do not play an active role.267 If either party is not receptive to the 
idea of a marriage, negotiations are called off. Proponents of the practice believe that 
these marriages can result in a strong life-long partnership.268 
2 5 1 REASONS FOR ARRANGED MARRIAGES 
The common reasons for arranged marriages are religious, cultural, preservation of 
wealth, and the formation of political alliances.269 Proponents of this practice believe 
that such relationships tend to be happier and more stable than those that result from 
modern, western dating practices.270 
Many cultures and religions have taboos against the interaction of unmarried people 
of different sexes.271 In some cultures, a marriage is considered an alliance between 
the families rather than just between two individuals.272 Families want to make sure 
that new spouses will make suitable family members, and the best way to ensure 
compatibility is to be involved in the process of choosing a spouse.273 A family with 
significant wealth and property might also encourage its children to marry others with 
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similar or greater amounts of money to maintain the same level of wealth.274 Those 
families with high social standing but little money, on the other hand, might arrange a 
marriage to a wealthy person of lower social status.275 Such a marriage could stabilise 
the noble family’s finances while raising the social status of the lower ranking family.276 
2 5 2 Criticism of Arranged Marriages 
Some families are insensitive to or unaware of their children’s needs and desires, and 
therefore may arrange partnerships that lead to unhappiness on either or on both 
sides.277 A case in point is the unfortunate incident of Dewani who was acquitted in the 
Cape Town High Court for murder and conspiracy to murder and is alleged to have 
hired hit men to kill his partner while on honeymoon in Cape Town. Some families may 
be primarily concerned with status or financial gain in making a match between their 
children, leading to marriages between people who are incompatible.278 Exploitation 
and abuse sometimes occur under the guise of arranged marriages, for instance where 
one of the parties has been forced to marry or is in an under-age marriage, which is 
early marriage.279 
2 5 3 DISTINCTION BETWEEN UKUTHWALA, EARLY AND FORCED 
MARRIAGES AND ARRANGED MARRIAGES  
The term ukuthwala has frequently been used indiscriminately in respect of entirely 
distinct and separate practices, namely early and forced marriages. There is a need 
for appropriate terminology to distinguish between these separate practices. As stated 
in paragraph 2 6 below, ukuthwala is not a marriage but is a prelude to a customary 
law marriage. Recent reports in print and electronic media have indiscriminately used 
the terms synonymously to mean one thing. It is believed that this is the reason for the 
lack of consensus in understanding the concept and the reluctance to accept the old-
age customary law practice. 
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Ukuthwala is different from early and forced marriages in that it is an act that is 
condoned by both parties and by the parents of both parties.280 It is an unconventional 
way to marriage targeted at matured women of marriageable age 281 and plays an 
important role in the traditional courting process.282 The community intervenes when 
the couple involved cannot make progress with their relationship.283 The traditional 
form shows the caring sense of social cohesion and solidarity, which forms the basis 
of ubuntu.284 This traditional principle ensures that the best interests of all role players 
are taken into account, that the arrangement is in the best interests of the future bride 
and groom and that the families and community support the union.285 
Ukuthwala is a strategy to counter the influence of extreme authority over the lives of 
young men and women seeking to establish conjugal relationships.286 It is not a formal 
procedure towards a marriage but an option that may be resorted to, in order to solve 
problematic circumstances of lovers, where social expectations are at odds with the 
lovers’ wishes.287 It is important to emphasise that ukuthwala does not involve culturally 
and socially offensive behaviour such as violence or rape.288 
Traditionally ukuthwala does not involve minors and the families of both parties are 
involved in the practice.289 All African cultural, traditional and customary practices, 
including those pertaining to women and children are based on ubuntu.290 The concept 
of ubuntu values people as a community, rather than as individuals.291 The Xhosas 
and other people have a saying umntu ngumntu ngabantu, which means a person is a 
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person through other persons.292 Therefore, ukuthwala does not involve raping, sexual 
abuse and forced marriages of a minor by grown men.293 
The unbecoming behaviour of abductors, as demonstrated in East Pondoland, clearly 
points to the abuses of minor girl children and cannot be classified as falling within the 
traditional ukuthwala practice but rather as child and forced marriages which do not 
meet the requirements of both the traditional and statutory provisions of customary and 
civil marriages. Child and forced marriages constitute gender-based violence, 
especially against girl children. Olivier et al state very categorical that thwala is not 
abduction.294   
2 6 UKUTHWALA AS A PROCESS TOWARDS SOUTH AFRICAN MARRIAGES 
Ukuthwala is a method of a formation of marriage,295 which could be a customary or a 
civil marriage depending on the choice of the couples concerned. The customary 
practice of ukuthwala has survived successive colonial governments in South Africa 
and as such could not be wished away.296 There are two forms of marriages in South 
Africa, customary and civil marriages. 
The Black Administration Act, as amended, defined marriage as a union of one man 
and one woman in accordance with any law governing marriages currently in force in 
any Province of the Union.297 This Act gives customary marriages partial recognition, 
because it considered it legally inferior to civil or Christian marriages.298 Since 2 
December 1988, an African civil marriage in South Africa has the same legal 
consequences as any other civil marriage in the country.299 
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The Oxford English Dictionary states that the word “to marry” means to constitute as 
man and wife, according to the laws and the customs of the nation.300 The definition 
points to two very important elements when it comes to marriage. First, it refers to the 
fact that there are laws that govern: 
(i) how a marriage may be contracted; 
(ii) with whom it may be contracted; 
(iii) how that marriage is conducted; and 
(iv) what the special responsibilities and privileges are of the people involved.301 
Secondly, this definition points out that there is an element of traditional custom 
involved, because each nation and each culture bases the act of marriage on what is 
accepted in that society.302 South Africa, with its many and diverse cultures, has some 
unique problems of its own because of its unique history of racial segregation.303 The 
Roman-Dutch law has tended to prescribe a certain form of marital union as the basis 
for society before constitutionalism in South Africa,304 while other systems of marital 
unions that are of non-Roman-Dutch law origin do not fit into that system of law.305  
The Daily Dispatch (July, 2015), reporting on a TRC-type hearing in East London on 
ukuthwala organised by Masimanyane Women Support Centre, notes that the 
Commission for the Promotion and Protection of Rights of Cultural, Religious and 
Linguistic Communities has said that it wanted to protect and preserve ukuthwala as a 
practice involving two consenting adults.306 
2 7 MARRIAGE IN THE AFRICAN CONTEXT 
Marriage is sacred in Africa and beyond, because it is regarded as a building block of 
societies and solidifies relationships that enrich communities and nations by bringing 
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new life and new hope to societies.307 African cultures celebrate the coming of rains, 
the first harvest and the birth of a child.308 Marriage is that cultural process which 
ushers in new life.309 It is a cherished and most celebrated rite of passage since the 
dawn of African civilization, but it is not a human right. It is rather a privilege afforded 
by communities to a man and a woman who meet the criteria.310 
Marriage is considered the only known incubator for the raising of balanced, socially 
functional children in the African customary setting.311 It is the institutionalisation of 
complementary relationships between male and female energies, enshrining in the 
child the sentiments and values from both sexes.312 Parenting is communal, and the 
harmony of male and female energies is critical in enshrining balanced humans, hence 
the Pan-African proverb of it takes a village to raise a child.313 
2 8 CUSTOMARY MARRIAGES 
2 8 1 TRADITIONAL REQUIREMENTS FOR CUSTOMARY MARRIAGE 
The different legal requirements for a customary marriage relate to age, blood 
relationship, spouses from other relationships, consent, lobolo/ikhazi and 
registration.314 Traditionally there were no specific age requirements for a customary 
marriage.315 However, in terms of customary marriages, the man and woman must 
have reached puberty and have undergone some initiation to adulthood before they 
can marry.316 Most societies have rules prohibiting marriage between persons related 
by blood, and this is the same with African traditional societies.317 Traditionally the 
families of the bride and bridegroom consent to the customary marriage.318 The 
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consent of the father or guardian and that of the bride-to-be is required.319 The giving 
of lobolo/ikhazi by the husband-to-be to the bride’s family is an important requirement 
for the existence of a customary marriage.320 A formal ceremony to transfer the bride 
to the other family and the payment of lobolo signifies a valid customary marriage.321 
2 8 2 STATUTORY REQUIREMENTS FOR A VALID CUSTOMARY MARRIAGE 
Recognition of Customary Marriages Act is valid if the bride and groom are over the 
age of eighteen years, both of them consent to the marriage and the marriage is 
negotiated and entered into or celebrated in accordance with customary law.322 The 
requirement of consent is essential to prevent the conclusion of forced marriages.323 
The age of majority is the same for men and women who are twenty-one years of 
age.324 If either spouse is a minor, his or her parents or legal guardian must consent 
to the marriage.325 If their consent cannot be obtained, the provisions of section 25 of 
the Marriages Act apply.326 In other words, the minor can ask the Commissioner of 
Child Welfare to consent to the marriage.327 If the minor’s parent or guardian, or the 
Commissioner of Child Welfare refuses consent, the minor may approach the High 
Court for consent.328 The court will only consent if it is of the opinion that the parent, 
guardian or Commissioner’s refusal is without adequate reason and contrary to the 
minor’s best interests.329 
If a minor marries without their consent, the marriage is voidable at the instance of the 
minor or the minor’s parent or guardian.330 A minor below the age of eighteen years 
may only enter into a customary marriage if the Minister of Home Affairs or the Minister 
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designate considers the marriage desirable and in the parties’ interests and on these 
grounds grants written permission for the marriage to take place.331 
The Recognition of Customary Marriages Act endeavours to recognise and value 
traditional African culture and is concerned with regularising customary marriages 
within the context of South African legal system.332 In addition, it addresses women’s 
rights under customary law.333 
2 9 CIVIL MARRIAGE 
2 9 1 REQUIREMENTS FOR LEGAL MARRIAGE 
In South Africa, marriage is the legally recognized voluntary union between one man 
and one woman, which lasts until death or a court order is made which ends the 
marriage.334 Not all persons may marry or marry each other.335 Certain persons may 
not marry at all.336 These are: 
(i) persons who are not of sound mind; 
(ii) persons below the age of puberty; and 
(iii) persons who are already married.337 
Children who wish to get married have to obtain the permission of their parents and of 
the Minister of Home Affairs.338 If the parents are absent, insane or otherwise not 
competent to consent, or if there is no parent, the couple wishing to marry may ask the 
Commissioner of Child Welfare for special permission.339 If this application is turned 
down for some reason, or if the parents or one parent unreasonably refuses to consent, 
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the couple may apply to the High Court for permission to marry.340 The marriage may 
be either civil or religious, but there are some conditions: 
(i) it must be performed by a marriage officer, who may be an official from the 
Department of Home Affairs or a minister of a specific religion; 
(ii) the marriage must take place in a church or building used for religious 
services or in a public office or private home, with open doors; and 
(iii) at least two witnesses must be present.341 
Each person must give consent to marry in the presence of a marriage officer.342 
Usually the man and woman give their consent as part of the marriage ceremony.343 
2 10 CONCLUSION 
Bekker describes ukuthwala as a “more romantic” procedure that was sometimes 
resorted to when an obstacle to marriage, not necessarily imposed by the girl’s 
guardian, presented itself.344 The latter description is preferred because it distinguishes 
the practice from what is being done in the Regional Division of Lusikisiki. Granted 
ukuthwala is indeed an unusual path to marriage and targeted girls or women of 
marriageable age345, unlike the practice seen today in Lusikisiki where girl children as 
young as twelve years are abducted under the guise of the customary practice. More 
importantly, it is contrary to customary law for the young man to have sexual 
intercourse with a girl that he had thwala’ed.346 It was also unusual in African custom 
for young people to be forced to marry because everyone was well aware that unhappy 
matches ultimately result in discord, with unhappy implications for the whole family.347 
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Therefore, it is argued that ukuthwala is not the same as forced and early marriages 
except in an instance where the woman or parents have not consented to it. Customary 
law treats marriage as an agreement between families, to be negotiated by senior 
males and sealed by payment of lobolo.348 Maluleke describes the payment of a bopha 
beast to the father of the girl as delictual liability incurred by the culprit, making the act 
of ukuthwala not without impunity.349 
The positive elements of the customary law practice of ukuthwala should be preserved 
and developed to ensure that legal pluralism becomes part of the new jurisprudence 
of the democratic South Africa. Justice Sachs was very clear in this regard when he 
stated in State v Makwanyane and Mchunu:  
that legal pluralism, including the religious and indigenous system of law, is 
recognised by the Constitution and, in particular, that indigenous law, like common 
law, shall be recognised and applied by the courts, subject to the fundamental 
rights contained in the Constitution and to legislation dealing specifically 
therewith.350  
Therefore, those elements of ukuthwala that are repugnant to the Constitution should 
be done away with in line with the fundamental Bill of Rights. Early and forced 
marriages and arranged marriages do not constitute the traditional practice of 
ukuthwala because they have elements totally different and unknown to the traditional 
practice. The elements of the early, forced and arranged marriages fall foul of the 
constitutional rights and the African principle of ubuntu. Early marriage and forced 
marriage impair the realization and enjoyment of virtually every one of the rights of girls 
and young women. The imposition of a marriage partner on children or adolescents 
who are in no way ready for married life, and whose marriage will deprive them of 
freedom, opportunity for personal development and other rights including health and 
well-being, education, and participation in civic life, nullifies the meaning of the 
Constitution’s core protection for those concerned.351 Early and forced marriages and 
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arranged marriages all fall foul of the fundamental rights enshrined in the Constitution. 
Section 28(2) of the Constitution provides that: 
A child’s best interests are of paramount importance in every matter concerning 
the child.352 
Section 28(3) states that: 
a child means a person under the age of eighteen years353 
The Constitution not only protects the rights of the child but the rights to equality, 
human dignity, freedom and security of the person and reproductive health care. It is 
argued that early marriage and forced marriage and arranged marriages infringe these 
rights. 
The distinct observation made from the case studies emanating from Lusikisiki 
suggests that the targets of the practice are girls below the age of sixteen who come 
from poor backgrounds. In the majority of cases, the parents of the minor victims are 
involved in selling off their daughters for their own financial gain. Therefore, the practice 
prevalent in Lusikisiki is not ukuthwala as understood in the traditional sense, it can at 
most be likened to forced marriages and, at worst, early and child marriages, which 
are not necessarily ukuthwala practice in its traditional sense. It is perhaps important 
to locate the practice within the context of the fundamental human rights and 
international legal framework in order to establish whether the practice of ukuthwala is 
consistent with the Constitution.  
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CHAPTER 3 
THE FUNDAMENTAL HUMAN RIGHTS IMPLICATIONS ON THE 
PRACTICE OF UKUTHWALA 
3 1 INTRODUCTION 
The South African Constitution enshrines the rights of all people in South Africa and 
affirms the democratic values of human dignity, equality and freedom.354 Section 1(c) 
declares it the supreme law of the Republic of South Africa355 and states that any law 
or conduct that is inconsistent with it is invalid.356 One of the fundamental pillars of the 
Constitution is the right to equality, including gender equality, and is enshrined in the 
Bill of Rights, which is justiciable.357 The Constitution, on the other hand, also provides 
for and protects the right to culture.358 
Only unmarried women and girls are subjected to the practice of ukuthwala and it is 
not applicable to unmarried men and boys.359 As a customary practice applicable to 
girls, and not to unmarried men and boys, gender equality is called into play. The form 
of ukuthwala where there is no consent from the girl or parent violates the girl’s bodily 
integrity, freedom and security of the person.360 The case studies in chapter 5 indicate 
that the recent incidents of the practice of ukuthwala in Lusikisiki has taken the form of 
forced marriage and is no longer merely a preliminary process undertaken as a 
precursor to a customary marriage.361 It is against this background that the measures 
to deal with the abuse of this practice and with people who violate the human rights of 
others in the name of culture must be devised.362 
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Currently, the head-on confrontation between the two opposing legal systems is mainly 
caused by the simultaneous recognition of customary law and the prohibition of gender 
discrimination by the Constitution.363 The African culture has long been characterized 
by the principle of patriarchy, and now the gender equality clause threatens the very 
pillars of customary law.364 The conflict between customary law and human rights 
arises, in the main, in the area of women and children’s rights.365 
This chapter seeks to review the implications of the cultural practice of ukuthwala to 
the fundamental rights enshrined in the Bill of Rights of the Constitution and the 
international instruments signed, ratified and acceded to by South Africa in terms of 
chapter fourteen of the Constitution. 
3 2 IMPLICATIONS OF THE CONSTITUTION OF THE SOUTH AFRICA FOR 
UKUTHWALA 
South Africa is not a homogenous country.366 It has a rich cultural diversity, which is 
acknowledged and considered in the Constitution367 with certain provisions postulating 
that customary law should be accommodated in the South African law.368 As discussed 
in chapter 2 above, there are three different forms of ukuthwala namely: 
 where the girl is aware of the ukuthwala that will take place (ukuthwala by 
mutual consent);   
 where there is an agreement between the family of the girl and the family of 
the groom and the girl is unaware of such an agreement (ukuthwala 
kobulawu), and 
 where neither the girl nor her family has prior knowledge of the ukuthwala 
(ukuthwala without consent). 
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3 2 1 UKUTHWALA BY MUTUAL CONSENT 
In this form of ukuthwala, the girl consents to the intended carrying away and the 
intended marriage, but her parents and family do not consent and are normally 
unaware of it until the thwala.369 This form of thwala is based on mutual love and parties 
resort to it because they fear that their families would not agree to their marriage, or 
the man is unable to pay lobolo.370 No criticism can be levelled against this form of 
ukuthwala because the parties base it on consent and mutual love. According to 
Koyana and Bekker, in many instances the girl is carried away according to plan and 
agreement either with her or her parents.371 The girl will put up a show of mock 
resistance to suggest to bystanders that it is all against her will when in fact she is a 
willing participant.372 
This form of ukuthwala is not effected against the will of the girl and therefore does not 
in any manner conflict with the constitutional provisions enshrined in the Bill of Rights. 
Critical to a conclusion of customary marriage is consent to ukuthwala which makes 
negotiations much easier to serve as the basis for the validity of the subsequent 
customary marriage.373 
The consent of the parents supercede that of the girl. Even if the girl is a major and 
has consented to the marriage, the parents may scupper the marriage plans by 
refusing consent after the girl has been thwalae’d, thus nullifying any prospects of a 
valid customary marriage.374 It is important for the parties to get parental consent 
because marriage in the customary law context is not necessarily between the two 
parties but between families. The question of individual rights in the customary law 
context does not arise. It is submitted that ukuthwala with consent does not infringe of 
any of the enshrined constitutional rights. 
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3 2 2 UKUTHWALA KOBULAWU 
This form of ukuthwala takes the form where families agree on the marriage, but the 
girl is unaware of such an agreement.375 The parents of both parties in this form of 
ukuthwala negotiate and agree on the thwala, which may take place by force or with 
the girl’s co-operation.376 The girl is neither consulted nor informed of the planned 
marriage for obvious reasons; as a matter of fact the girl’s views do not matter in the 
circumstances.377 The main reason may be that the girl may refuse to be married to 
the prospective husband. If the girl refuses the man and the marriage, the girl needs 
to shout her refusal, which is enough and she will be sent back to her family.378 Having 
sexual intercourse with the girl for purposes of establishing a bond is another strategy 
at the disposal of the man to persuade her to consent to marriage and that is an 
accepted norm, if the girl continues to reject him.379 In that context, sexual intercourse 
is not seen as rape because it takes place with the blessings of the girl’s father.380 
This form of ukuthwala infringes the girl’s right to dignity because she is only consulted 
or informed of the planned marriage after the parents have completed the negotiations. 
As alluded to earlier, in this context marriage is not necessarily between the girl and 
her suitor but between the two families, therefore consent as understood in the 
eurocentric context becomes a problem. The girl does not have the right to exercise 
her choice on who becomes her lifelong partner. Another right that comes into play is 
the right to reproductive health381 in that the girl can fall pregnant against her wishes 
and, at worse, may be exposed to sexually transmitted disease.   
3 2 3 UKUTHWALA WITHOUT CONSENT 
In this form of ukuthwala, neither the parents nor the girl consents to the thwala.382 The 
girl is abducted or kidnapped and detained at the home of the man without her consent 
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or her parents’ consent.383 This form of ukuthwala holds obvious human rights 
violations, including the infringement of freedom and security of the person, violation 
of bodily integrity, dignity, equality, privacy and the right to choose a husband of own 
choice.384 It is argued that this form of ukuthwala violates women and children’s 
rights.385  
3 3 UKUTHWALA IN THE LUSIKISIKI DISTRICT 
The customary practice of ukuthwala is used as an excuse by men in the Lusikisiki 
district, to justify the abhorrent practice of taking children as young as twelve years as 
customary wives.386 Children from poor families are the main targets.387 The practice 
in Lusikisiki amounts to early and forced marriages. Early and forced marriages 
constitute gender-based violence particularly against the girl child.388 This practice 
compromises the development of the girl child and subsequently affects the girl child 
who suffers from social isolation and deprivation of her basic right to education.389 The 
Constitution390 provides for the protection of children, which includes ensuring that 
young girls are afforded their human rights. The Constitution states that the best 
interests of the child are of paramount importance in every matter concerning the 
child.391 The Constitution defines a child as any person below the age of eighteen 
years.392 The case studies indicate that all the victims are below the age of eighteen 
years and therefore could not consent to any form of marriage. 
The practice in Lusikisiki is not in the best interest of the child, but in the interests of 
parents who receive lobolo payment. Children who are subjected to the practice are 
only girl children, which, it is argued, amounts to discrimination based on gender. South 
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Africa is a signatory to many international human rights instruments, which prohibit 
discrimination, based on sex and early and forced marriages. 
South African constitutional jurisprudence is replete with case law that affirms the 
sacrosanct nature of the principle of equality and non-discrimination, which is 
considered in balancing the contest of competing claims of the right to equality and the 
right to culture.393 In the Bhe case, Langa J noted that: 
The right to equality are of the most valuable of rights in an open and democratic 
state. They assume special importance in South Africa because of our history of 
inequality and hurtful discrimination on grounds that include race and gender.394  
The essence of the South African legal order is a commitment to substantive equality 
and embraces constitutional democracy based on equality.395 The Constitution of the 
Republic of South Africa accommodates a wide variety of views from political to social 
and economic, from cultural to religious and linguistic beliefs.396 It provides for 
individuals’ rights to use the language and to participate in the cultural life of their 
choice.397 It guarantees that persons belonging to a cultural, religious or linguistic 
community may not be deprived of this right together with other members of that 
community.398 This is because cultural rights are by their nature group-orientated since 
customary law does not recognise individual rights as understood in western terms. 
The dilemma created by the South African Constitution is that while it recognises 
individual rights to dignity, equality, privacy, bodily integrity and freedom of the person, 
it also recognises the right to culture. This creates a contradiction in terms of which it 
becomes problematic when cultural practices conflict with some other constitutionally 
enshrined rights. This chapter will therefore focus on the constitutional rights that are 
impacted by the cultural practice of ukuthwala in general and, in particular, as it takes 
place in the District of Lusikisiki.  
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3 4 THE RIGHT TO EQUALITY AND UKUTHWALA 
Equality is an unknown and a controversial social ideal399 particularly within the African 
customary context, which has always been characterized by patriarchy. The idea of 
equality is that people who are similarly situated in relevant ways should be treated 
similarly.400 There are two basic forms of equality, namely formal and substantive 
equality.401 Formal equality means sameness of treatment. In other words, the law 
must treat individuals in like circumstances alike.402 Substantive equality requires the 
law to ensure equality of outcome and is prepared to tolerate disparity of treatment to 
achieve this goal.403 
In President of South Africa v Hugo,404 the court held that: 
Equality does not mean similar treatment in unidentical circumstances and often 
means treating people differently as a positive measure to redress past 
imbalances; the court further held that the presidential pardon of mothers in prison 
on May 10, 1994 was constitutional and did not constitute unfair discrimination on 
the ground of gender even though no similar privilege was extended to fathers.405  
In this sense, the achievement of gender equality entails practical short-term measures 
that embrace their gendered circumstances. 
The right to equality is one of the most valuable of rights in an open and democratic 
state. It assumes special importance in South Africa because of our history of 
inequality and hurtful discrimination on grounds that include race and gender.406 The 
South African Constitution affirms equality of both sexes and prohibits discrimination 
based on sex, gender and race and recognises equality as a cornerstone of the legal 
system.407 Therefore, both men and women have equal rights to marriage and its 
dissolution. However, ukuthwala is inherently subjected on young women and girls, 
and not young men and boys. It is in this context that the practice of ukuthwala is 
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considered discriminatory on the grounds of sex and gender. It is argued that this is a 
manifestation of patriarchy at its best within the customary law cultural practices. 
Direct and indirect forms of discrimination are prohibited by the principle of non-
discrimination envisaged in section 9 (3) of the Constitution.408 The preamble of the 
Constitution of the Republic of South Africa reaffirms the non-discrimination principle 
of the Constitution as a foundation for a democratic and open society in which 
government is based on the will of the people [and] where every citizen is equally 
protected by the law.409  It is argued that the ukuthwala custom constitutes a 
differentiation on specified prohibited grounds of discrimination based on sex and 
gender.410 It is therefore an unfair discrimination because it imposes burdens on 
people who are victims as it impairs the right to dignity, the right to reproductive health, 
the right to freedom and security of the person, the right to education, the right to 
choose a partner and it fails to take into account the best interests of the child. In 
Harksen v Lane NO411 the court provided some guidelines on what constitutes unfair 
discrimination. The determining factor regarding unfairness is its impact on the 
complainant.412 In the cases studied in chapter 5, the victims in question had endured 
untold suffering, some of whom became mothers before time, some had been infected 
with the HIV and others had to leave school in early grades, thus denying them a 
future.  
3 5 PROMOTION OF EQUALITY AND PREVENTION OF UNFAIR 
DISCRIMINATION ACT AND UKUTHWALA 
This Act413 gives effect to section 9 of the Constitution to prevent and prohibit unfair 
discrimination and harassment and to promote equality and eliminate unfair 
discrimination.414 The consolidation of democracy in South Africa requires the 
eradication of social and economic inequalities, especially those that are systematic in 
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nature, that were generated by colonialism, apartheid and patriarchy, and that brought 
pain and suffering to the great majority of people in South Africa.415  
Although significant progress has been made in restructuring and transforming South 
Africa and its institutions, systemic inequalities and unfair discrimination remain deeply 
imbedded in social structures, practices and attitudes, thus undermining the 
aspirations of the South African constitutional democracy.416 The basis for 
progressively addressing these conditions lies in the Constitution, which amongst 
other things, upholds the values of human dignity, equality, freedom and social 
justice.417 Section 9(2) of the Constitution provides for the enactment of legislation to 
prevent and prohibit unfair discrimination and to promote the achievement of 
equality.418 
The latter implies the advancement, by special legal and other measures, of 
disadvantaged individuals; in this case, the women and children who are victims of the 
ukuthwala customary practice, who are deprived of their human dignity and who 
continue to endure the consequences.419 The Promotion of Equality and Prevention of 
Unfair Discrimination Act420 endeavours to facilitate the transition to a democratic 
society, united in its diversity, marked by human relations that are caring and 
compassionate and guided by the principles of equality, fairness, equity and social 
progress, justice, human dignity and freedom.421 Ukuthwala is, by its very nature, 
discriminatory in that it targets young women and girl children, and not young men and 
boys. In terms of the Act, discrimination means any act or omission, including a policy, 
law, rule, practice, condition or situation, which directly or indirectly imposes burdens, 
obligations or disadvantage on, or withholds benefits, opportunities or advantages 
from any person on one or more of the prohibited grounds.422 It is argued that 
ukuthwala amounts to discrimination in terms of the Act in that it is a practice that 
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directly imposes a burden on young women and female children only. It disadvantages 
them in that it deprives young women a right to choose a lifetime partner and deprives 
female children of their childhood due to early and forced marriages.   
In the context of the ukuthwala custom, there is no equality between the genders. It is 
therefore argued that the right to equality of young women and female children is 
infringed upon by this customary practice. Equality includes the full and equal 
enjoyment of rights and freedoms as contemplated in the Constitution and includes de 
jure and de facto equality in terms of outcomes.423 Section 8 of the Promotion of 
Equality and Prevention of Unfair Discrimination Act states that no person may unfairly 
discriminate against any person on the grounds of gender including any practice, also 
traditional, customary or religious practice, which impairs the dignity of women and 
undermines equality between women and men, including the undermining of the 
dignity and well-being of female children.424 The practice that targets young women 
and female children in Lusikisiki is an affront to the provisions of section 8 of the 
Promotion of Equality and Prevention of Unfair Discrimination Act.425 
3 6 THE RIGHT TO HUMAN DIGNITY AND UKUTHWALA 
The Constitution provides that everyone has the right to human dignity and the right to 
have his or her dignity respected and protected.426 Human dignity is one of the central 
and core values upon which the Constitution of the Republic of South Africa is 
premised and founded.427 The South African legal system is firmly in line with the 
development of a constitutional jurisprudence in the aftermath of the apartheid system, 
because it affirms human dignity as foundational value.428 
In S v Makwanyane O’Regan J stated that: 
Recognising a right to dignity is an acknowledgement of the intrinsic worth of 
human beings: human beings are entitled to be treated as worthy of respect and 
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concern. This right is therefore the foundation of many of the other rights that are 
specifically in the Bill of Rights.429 
Chaskalson CJ reiterated the latter point in S v Makwanyane where he stated that: 
The right to life and dignity are the most important of all human rights, and the 
source of all other personal rights in the Bill of Rights. By committing ourselves to 
a society founded on the recognition of human rights, we are required to value 
these two rights above all others.430 
The recognition of human dignity ranks alongside the values of equality and freedom 
of security of the person.431 Simply put, the substance of the right to human dignity is 
the acknowledgement of the value and worth of all individuals as members of society 
regardless of class, race, creed, religion and culture.432 It is the source of a person’s 
rights to freedom and to physical integrity, which gives rise to all other constitutional 
rights.433 Therefore, section 10 enjoins women and children to enjoy their rights to 
human dignity the same way it does to men.434 Therefore, respect and protection for 
the human dignity of the female children and women requires that they have the 
freedom to make choices on when and whom they marry.435 
In Dawood v Minister of Home Affairs,436 the court held that: 
The decision to enter into a marriage relationship and to sustain such a relationship 
is a matter of defining significance for many, if not most, people and to prohibit the 
establishment of such a relationship [if it] impairs the ability of an individual to 
achieve personal fulfilment in an aspect of life that is of crucial significance; it is not 
only legislation that prohibits the right to form a marriage relationship that will 
constitute an infringement of the right to dignity.437 
In instances where the girl is thwalae’d against her consent, this is clearly a violation 
of her right to human dignity as enshrined in the Bill of Rights. However, where she 
has been thwalae’d according to plan and a prior arrangement with the suitor, the right 
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to dignity could not be said to have been infringed. O’Regan J in Dawood v Minister of 
Home Affairs stated: 
The Constitution indeed protected the rights of persons to freely marry and to raise 
a family.438 
Surely, in the context of the customary law practice of ukuthwala where the girl has 
not given consent, the right to freely marry and to raise a family is violated. That 
impacts negatively on the values of human dignity, equality and the advancement of 
human rights and freedoms, which are guaranteed and protected by the 
Constitution.439 Moreover, the right to free and full consent to a marriage cannot be 
achieved when one of the parties involved is not sufficiently mature to make an 
informed decision.440 This position is applicable to cases of ukuthwala in the case 
studies in chapter 5, where girls as young as twelve years are abducted for purposes 
of customary law marriages.441 
Violent assaults are often used to deter girls who have attempted to or are harbouring 
intentions of escaping from their captors and this is done to ensure their submission.442 
The latter illustrates the centrality of violence in the customary practice of ukuthwala 
in circumstances where consent is lacking.443 In State v Chapman444 the Supreme 
Court of Appeal held that:  
Women are entitled to dignity, privacy and integrity of the person, which rights are 
basic to the ethos of the Constitution and to any modern civilization.445   
The court went on to categorically point out that: 
women in this country have a legitimate claim to walk peacefully on the streets, to 
enjoy their shopping and their entertainment and to enjoy [the] peace of their 
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homes without fear, apprehension and the insecurity which constantly diminishes 
the quality and enjoyment of their lives.446 
3 7 FREEDOM AND SECURITY OF THE PERSON AND UKUTHWALA 
The right to freedom and security of the person is to be protected against invasions of 
this freedom and security, whether by the state or by private individuals.447 Violence 
against the person is a grave invasion of personal security.448 Section 12(1) (c) of the 
Constitution enjoins the state to protect individuals, both by refraining from such 
invasion itself and by discouraging private individuals from such invasions.449 In this 
regard section 12(1) (c) imposes two contrasting obligations on the state.450 The 
relevant obligation emanating from section 12(1) (c) in the context of ukuthwala is the 
protection of the girls and young women against the violation of their physical integrity 
by men in the process of being carried away against their will for purposes of customary 
marriage. 
The Constitutional court in Carmichele v Minister of Safety and Security stated that: 
There is, in some certain circumstances, a positive component to the rights in the 
Bill of Rights, which obliges the state and its organs to provide appropriate 
protection to everyone through laws and structures designed to afford such 
protection.451 
It is the responsibility of the state to prevent violence and a duty to police private 
individuals from infringing the right to personal security of the person regardless of 
class, creed, religion race or gender.452 This is even more important when it relates to 
women and children in South Africa, because they have been subjected to gender-
based violence that has caused the country to be labelled as the rape capital of the 
world. The abhorrent form of ukuthwala is synonymous with gender-based violence 
and the disempowerment of women and girls in rural communities.453 It cannot be 
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business as usual when circumstances that breed and perpetuate the abuse are not 
tackled head-on by society because the practice itself is not an issue.454 There is a 
greater need for a change of attitude in society by becoming vocal about its disapproval 
of this abhorrent form of ukuthwala. 
Section 12(2) (a) provides for the decision concerning reproductive rights.455 The 
importance of this right demonstrates the recognition of the power of a person to make 
decisions concerning reproduction which is a crucial aspect of control over one’s 
body.456 This is very important in the context of ukuthwala where there has been no 
consent from the girl, or where the girl in question is below the legally permissible age 
to fully consent and agree to a marriage. The second form of ukuthwala, where the girl 
has not consented and the suitor with the consent of the father has sexual intercourse 
with the girl, infringes this right. The girl may become pregnant even if she is not ready 
for a pregnancy. The other challenge is that the decision to bear children is stolen 
(taken) away from the women and given to men. The gap between children is not 
mutually agreed upon in the context of ukuthwala where consent is absent. The choice 
to use family planning options is violated and compromised when the girl or young 
woman is thwalae’d against her wishes. The right to negotiate sexual intercourse is 
absent when there is no mutual affection between the parties in an ukuthwala 
customary practice. Clearly, ukuthwala infringes the right to decisions concerning 
sexual reproduction. 
3 8 THE RIGHT TO HEALTH CARE, FOOD, WATER AND SOCIAL SECURITY 
AND UKUTHWALA  
The right to reproductive health care services cannot be considered in isolation from 
other rights. The links and interdependencies between this right and other rights need 
to be explored. The right to reproductive health care services is linked to the right of 
girls and women to make decisions concerning reproduction. Therefore, in the context 
of ukuthwala, women’s capacity to protect themselves against sexually transmitted 
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infections, pregnancy and forced sexual intercourse, directly affects women’s 
reproductive health. 
In instances where the young women have not consented to the thwala, and in 
incidences in the case studies in chapter 5 where girls as young as twelve years are 
abducted, violence and coercive practices dominate the sexual relationships.457 In this 
context, the young woman does not have control over the means of reproduction over 
her body. Such women do not have access to contraception because more often than 
not they are not allowed to go to clinics for such purpose. The young women are denied 
the choice of safe abortion, neither are they allowed to attend maternal health and 
treatment centres for HIV and other sexually transmitted infections by their prospective 
husbands due to the violent nature of the relationship. Clearly, ukuthwala deprives 
young women and girls their rights to reproductive health care. 
3 9 CHILDREN’S RIGHTS AND UKUTHWALA 
Section 28 of the Constitution sets out a range of rights that provide protection 
specifically for children, together with the other rights provided for in the Bill of 
Rights.458 The provisions in section 28 apply to people who are younger than eighteen 
years of age.459 Section 28(2) provides that the best interests of the child are of 
paramount importance in every matter concerning the child.460 The best interests of 
the child entail an obligation on the parents to care for their children properly.461 The 
same could not be said of the context of the practice articulated in the case studies 
where parents give away their young girls to men old enough to be their parents for 
lobolo.462 Ukuthwala of young girls is not in the best interests of the children in that it 
exposes them to untold suffering and compromises their constitutionally enshrined 
rights in the Bill of Rights. In Van Deijl v Van Deijl,463 the court held in deciding the best 
interests of the child that regard must be given to the following considerations: 
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The interests of the minor means the welfare of the minor and the term welfare 
must be taken in its widest sense to include economic, social, moral and religious 
considerations. Emotional needs and the ties of affection must also be taken into 
account and, in the case of older children, their wishes in the matter cannot be 
ignored.464 
The Constitutional Court decided in Minister of Welfare and Population Development 
v Fitzpatrick465 held that: 
section 28(2) extends beyond and creates a right independent of the other rights 
listed in section 28(1)”.466  
Simply put, section 28(2) cannot be limited to the rights enumerated in section 28(1) 
and that it must be interpreted to extend beyond those provisions and to create a right 
that is independent of those specified in section 28(1).467 The latter reinforces the 
importance of the principle of the best interest of the child in the South African 
constitutional jurisprudence, which may not be trumped by a customary law practice 
that is inconsistent with it. 
The Constitutional Court has not yet dealt with the case of ukuthwala directly as it 
relates to children. However, it has dealt with other forms of discrimination such as the 
male primogeniture principle in succession matters, disability or chronic illnesses. 
Section 28(2) requires that a child’s best interests have paramount importance in every 
matter concerning the child.468 It is clear that section 28(2), following the lead of the 
international instruments, intends to expand the meaning and application of best 
interests in all aspects of the law that affects children469 including the customary law 
practice of ukuthwala. 
3 10 THE BEST INTEREST OF THE CHILD PRINCIPLE IN RELATION TO 
UKUTHWALA 
The premise that the decision of a court concerning a child has to be in the best interest 
of the child has, for some time, been a common law principle, as articulated in a 
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number of private law disputes.470 The application of this principle has been extended 
far beyond private disputes by judicial decisions.471 
The best interest of the child is an accepted principle that has its origin in family law, 
and has now spread to all other areas of the law as the guiding principle in decisions 
regarding children including ukuthwala customary law practice.472 Simply put, the best 
interest of the child means considering the child before a decision affecting his or her 
life is made. Therefore, the principle of the best interests of children occupies a central 
role in relation to the relationship between parents and children in a post-apartheid 
democratic dispensation.473  
The Constitution of the Republic of South Africa contains a comprehensive Bill of 
Rights, which specifically protects and advances the rights of children in that it 
recognises that children are vulnerable within society, have specific and unique 
interests different from those of adults, and these interests deserve special and 
separate protection.474 The South African Constitution recognises a child as a legal 
subject by virtue of having acquired certain rights, duties and capacities at birth.475 In 
terms of the applicable legislation on children in South Africa, namely the Children’s 
Act476 and the Child Justice Act,477 a child is generally a person under the age of 
eighteen years. 
The most commonly cited examples of where the norm relating to serving the best 
interest of the child becomes applicable is in custody, divorce and succession in South 
Africa, and the issue has never arisen in relation to the customary law practice of 
ukuthwala and marriage. A legal entity, in the customary law context, is constituted by 
the group and individuals are seen as part of the group.478 In the light of this, marriage 
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in the traditional customary law is a matter between two families and not merely binding 
on the parties as individuals.479 The customary family law attaches its focus not on the 
individual, but to a family, and children collectively belong to a family.480 The best 
interests of the child are expressed in the concept of “belonging” to the broader 
family481 where it is demanded that children be submissive to the elderly members of 
the family.482 African legal traditions do not accord children special rights as 
understood in common law and the Bill of Rights.483 Bennett observed that the 
apathetic attitude towards the welfare of children is historical in the African customary 
law pre-dating the 1930s, 1940s and 1950s.484   
The courts need to address the conflict between customary law and the Bill of Rights 
within the family context where different fundamental rights come into conflict with one 
another, for instance between the parents’ right to culture and their children’s rights to 
human dignity and the right to life.485 The resolution of the conflict requires a careful 
balancing act to determine which right must take preference. This balancing of 
interests often creates tension, which can have serious negative implications for those 
involved within the family context. In doing so, the courts have to consider the best 
interests of the child in line with the provisions of the Bill of Rights. 
South African courts are enjoined to use their discretion to interfere in the parent-child 
relationship due to traditional socio-cultural beliefs of parents, by using its status as an 
upper guardian of children.486 The role of the court is to ensure that the paramountcy 
of the best interest of the child is protected in all matters where the interests of the child 
are at stake in the context of the family law.  
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The Constitution and the Children’s Act do not define what the child’s best interests 
are, and the court said the determination of the principle is a factual question that is 
informed by the circumstances of each individual case.487 In some quarters, the best 
interest of the child principle has not escaped criticism as being vague and not exactly 
known.488 The imprecision of the principle has led one of the commentators to declare 
that it is indeterminate and working with it is similar to exercising “Solomonic 
judgement”.489 The difficulty about the principle is that it is not a silver bullet to 
determine with absolute certainty the best interests of a child or children in a country 
like South Africa with its diverse cultural backgrounds.490  
It is accepted that perceptions of morality and social standards of what is acceptable 
vary from time to time and from one society to another. The latter gives courts 
discretion to apply different cultural norms to different cultural groups.491 It is submitted 
that the inherent flexibility to contextualise the best interest standards should be seen 
as a strength.492 The South African Constitution recognises the diversity and the 
Constitutional Court has repeatedly held that our constitutional values include 
tolerance and respect of diversity.493 Section 12(1) of the Children’s Act affords every 
child the right not to be subjected to social and cultural practices that are detrimental 
to his or her well-being.494   
Thus, the balancing act requires respect for diverse social and cultural values but 
without compromising the best interest of the child.495 The principle is applicable 
beyond cases of custody, divorce and succession but is relevant in cases of ukuthwala 
where a minor is forced to marry an elderly man against her wishes in violation of the 
fundamental rights enshrined in the Constitution. The best interests of the child 
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principle as submitted above no longer applies to matters of custody of children but is 
extended in all areas where children’s interests are considered.496 This is a positive 
development for children who are at risk of forced marriages, who suffer social stigma, 
physical, psychological harm and the infringement of their rights to education, sexual 
reproduction and dignity because of cultural practices. 
The South African Constitution raised the best interest of the child standard to a 
principle of paramountcy, which is also echoed in the Children’s Act.497 In Bhe,498 while 
the court refers to the paramountcy clause, it does not engage or apply it adequately. 
The only attempt to deal with this principle is in the minority judgement of Justice 
Ngcobo. In the learned judge’s view, the appointment of indlalifa where there are minor 
children may therefore be in the best interests of minor children in certain 
circumstances [and] in cases where indigenous law is applied.499 This may be so 
whether or not the deceased is survived by dependents, but leaves no assets to 
maintain and support them. In his dissenting judgment Judge Ngcobo decided that 
courts should not abdicate their responsibility to assess the best interests of the child 
as the paramount consideration.500 
Section 7(1) of the Children’s Act lists fourteen factors that must be taken into account 
whenever the best interests of the child are determined namely: 
(i) the nature of the personal relationship between- 
(a) the child and the parents, or any specific parent; and 
(b) the child and any other care-giver or person relevant in those 
circumstances; 
(ii) the attitude of the parents, or any specific parent:  
(a) towards the child; and 
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(b) the exercise of parental responsibilities and rights in respect of the 
child; 
(iii) the capacity of the parents, or any specific parent or any other care-giver, 
or person, to provide for the needs of the child, including emotional and 
intellectual needs; 
(iv) the child’s- 
(a) age, maturity and stage of development; 
(b) gender; 
(c) background; and 
(d) any other relevant characteristics of the child; 
(v) the child’s physical and emotional security and his or her intellectual, 
emotional, social and cultural development; 
(vi) the need to protect the child from any physical or psychological harm that 
may be caused by- 
(a) subjecting the child to maltreatment, abuse, neglect, exploitation or 
degradation, or exposing the child to violence or exploitation or other 
harmful behaviour; or 
(b) exposing the child to maltreatment, abuse, degradation, ill-treatment, 
violence or harmful behaviour towards another person. 
The list provided above is not exhaustive, as was the case in McCall v McCall,501 where 
a court could consider any other factors, which it considered relevant.502 Bekker 
submits that child marriages are not allowed in customary law and are void ab initio.503 
It is submitted that the court may not hesitate to invoke the best interest of the child 
principle in the case where a child has been forced into a marriage against her wishes. 
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It must be emphasized though, that the best interests of the child principle does not 
trump other provisions of the Bill of Rights.504 This means that it cannot be assumed 
that the best interest of the child will always outweigh the constitutional rights of 
parents, educators and other role players.505 In both international and common law, 
the state bears the responsibility to protect the child from violence, injury and abuse.506 
It is a pity that the best interests of the child are not taken into consideration by those 
communities that practice the custom of ukuthwala. The failure to consider the best 
interests of the child conflicts with the provisions of the Constitution, the Children’s Act 
and the international instruments that South Africa has ratified. 
3 11 THE BEST INTEREST STANDARD’S IMPACT ON THE PARENTAL 
RESPONSIBILITIES AND RIGHTS TOWARDS THEIR CHILDREN 
The relationship between parents and children generally in societies the world over, is 
one of parental authority or power and always illustrates a distinctly patriarchal bias.507 
Children are expected to respect the control and authority of their parents, because it 
is assumed that parents know what is best for their children.508 The common law 
locates the relationship between a parent and a child primarily in the parental power 
over a minor child and in the mutual duty of support and obedience between a parent 
and a child.509 The parents have the right to demand obedience from their children and 
to punish them in a reasonable and moderate manner.510 The latter is reinforced by 
the Holy Bible which dictates that children should honour their fathers and mothers to 
make their days long.511 The assumption is that parents are always acting in the best 
interests of their children. This is not only unique to Africans but cuts across cultural 
and religious backgrounds all over the world. 
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South Africa has put progressive legislative measures in place to abolish discrimination 
based on birth outside of marriage, and the Children’s Act has finally done away with 
the classification of children based on their parents’ marital status.512 The Act provides 
a paradigm shift from the discrimination based on a child born out of wedlock, to a 
distinction between parents as either married or unmarried.513 Therefore, the marital 
status of the parent ought not to have a bearing in determining how the rights of the 
children are protected in relation to customary law practices, the guiding principle 
should always be the best interest of the child. 
3 12 THE LEGAL RELATIONSHIP BETWEEN UNMARRIED PARENTS AND 
THEIR CHILDREN  
If a child’s mother is single and not married in customary law, parental rights vest in 
the father of the mother or his heir because unmarried women are regarded as 
perpetual minors.514 Customary law does not confer automatic parental rights and 
responsibilities to unmarried fathers,515 unless he has subsequently married the child’s 
mother and paid lobolo.516 Common law adopts a similar approach because the father 
of a child who is born out of wedlock has no parental authority over the child.517 His 
remedy lies in him approaching the High Court for an order awarding parental authority 
or elements of parental authority to him on the grounds that the order is in the best 
interests of the child  
In traditional customary law, the father’s consent is sufficient for a marriage to be 
concluded.518 Conversely, a father’s disapproval of the marriage can be used to prove 
that the two contracting families to a marriage have not reached an agreement.519 
Traditionally, a mother could not negotiate lobolo for her daughter because of the 
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patriarchal nature of customary law. However, in Mabena vs Letsaolo,520 the mother 
negotiated and received lobolo.521 In this regard, the court adopted a pragmatic and 
developmental approach, which gave meaning to the spirit, purport and objectives of 
the Interim Constitution and ruled that the mother was entitled to consent to the 
marriage of her daughter.522 The father has absolute rights regarding the guardianship 
and custody of the children upon divorce in terms of customary law.523 This means that 
the children belong to the father’s family group in terms of customary law after divorce. 
However, section 3(3) of the Recognition of Customary Marriages Act requires that if 
either of the spouses is a minor, both parents of the minor or the guardians of that 
spouse have to consent to the child’s marriage regardless of their marital status.524 
The role of the Children’s Court is important because, if parental consent cannot be 
obtained for whatever reason the court may grant consent if this is in the best interest 
of the child.525 If the Children’s Court refuses to consent, the minor has to approach 
the High Court for permission.526 Once again, the best interests of children are 
recognised as decisive by the courts in all matters involving minor children regardless 
of cultural background.527 
The constitutional dispensation further confirmed the importance of the best interests 
of the child in issues relating to children’s interests. In Hlope v Mahlalela,528 the 
applicant claimed custody of his child, who had been living with her maternal 
grandparents for three years after the mother’s death.529 The applicant and the 
deceased were married by civil law and the marriage was preceded by a lobolo 
contract.530 The grandparents averred that, as the applicant has not fully discharged 
his lobolo obligations, he was not entitled to the custody of the child.531 In the latter 
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case, the court did not hesitate to confirm its attitude regarding the best interests of the 
child standard in deciding this dispute. The best interest’s standard supersedes any 
law or custom in matters involving the custody of children, irrespective of whether or 
not the parents are unmarried or lobolo has been paid in full.532 Section 28 (2) of the 
Constitution is the benchmark used in dealing with children-related issues regardless 
of cultural, religious or racial background.533 The latter reinforces the supremacy of the 
Constitution over common and customary law principles. 
The fundamental principle of international law pertaining to children is the child’s best 
interest standard that overarches all other rights, freedoms and norms found in 
international and domestic instruments.534 The development and growth of children 
should always inform the decisions taken by parents in respect of their children in all 
matters that have a direct and indirect bearing on them.535  
The case of Maneli v Maneli536 is testament that section 28(2) of the Constitution is not 
meant to kill the customary law, but amounts to developing it as well as the common 
law.537 The applicant and respondent were married in 1992 following a customary 
marriage. In 1997 they lawfully adopted an orphaned child in terms of Xhosa customary 
law while not complying with the legislation pertaining to adoptions in South Africa.538 
The parties separated in 2004 following a breakdown of the marriage and the child 
remained in the care of the applicant. Although the respondent maintained the child 
and took care of her educational needs while the parties lived together, he argued after 
the separation that he was no longer obliged to do so.539 His argument is that he is not 
the biological father nor had he legally adopted the child in terms of the Children’s 
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Act.540 The court had to decide whether the respondent is legally obliged to maintain 
the child in terms of section 10 of the Maintenance Act.541  
As alluded to earlier, supra the court made it clear that the development of both 
customary law and common law have to give meaning to the best interests of the child 
as envisaged in the constitutional prescript on the paramountcy of the child’s best 
interests.542 The court further stated that the Constitution does not renounce the 
existence of any rights conferred by the common law or the customary law, as long as 
it is consistent with the Constitution.543 The court, before reaching the conclusion that 
the respondent has a legal duty to maintain the child adopted in terms of customary 
law, further expressed the following strong sentiments regarding upholding cultural 
institutions:544 
Children develop fully only under the protective umbrella of their culture of origin. 
For the minor child’s dignity, sense of identity and psychological well-being, it is 
preferable if it grows up in the social milieu from which it originates.545 
The views of children must be canvassed in all cultural activities that have a direct 
bearing on their well-being irrespective of their parental marital status.546 However, 
indigenous law does not accord children any special rights, except for opportunities to 
express their needs and opinions through ritualised songs, dances and plays.547  
Children have recognised channels in the family through which their needs are 
expressed, like grandparents, aunts and uncles.548 Cultural practices that prevent the 
child from expressing his or her view freely or which do not give due weight to the views 
of the child must be considered as inconsistent with the rights of the child and at least 
revisited. Likewise, the cultural practice of ukuthwala and culture in general should not 
be imposed on a child. The child has to participate freely in the decision making 
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process. The right to cultural practices has to be balanced against non-discrimination, 
equality and human dignity enshrined in the Bill of Rights.549 
In Pillay,550 Langa Chief Justice reasoned that the need for a child’s voice to be heard 
is more acute when it concerns children who should be increasingly taking 
responsibilities for their own actions and beliefs.551 The Children’s Act confirms this 
approach in that a child’s view must be given due weight in accordance with his or her 
age, maturity and stage of development in any matter concerning the child.552 
3 13 UKUTHWALA AND THE RIGHT TO CULTURE 
It must be admitted that the concept of culture is difficult to define. It has been used 
in a number of disciplines to refer to a wide range of ideas, processes and 
paradoxes.553 In anthropology, culture refers to the expression of an ethnic group’s 
speech, thought processes, actions and aspirations.554 In common English, culture 
implies high intellectual or artistic endeavour.555 Justice Mokgoro stated that, today, 
customary law embodies legislative enactments on African social traditions and 
customs.556 
Culture is an ambiguous term that, for legal purposes, bears at least two meanings.557 
It may denote intellectual or artistic endeavour and, in this sense, a right to culture 
implies a freedom similar to freedom of expression.558 The other meaning, relevant to 
customary law, is a people’s sought of knowledge, beliefs, arts, morals, laws and 
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customs; in other words everything that humans acquire by virtue of being members 
of society.559 
The African people have been discriminated against on the grounds of race and due 
to their strong attachment to culture and traditions and, as such, customary practices 
were either marginalised or suppressed because they did not meet the modern 
common law standards.560 Given South Africa’s history of racially discriminatory 
policies and laws, the new Constitution seeks to address the issue through a variety 
of provisions like section 1. This section provides that the democratic state is founded 
on, among others, the value of human dignity, the achievement of equality and the 
advancement of human rights and freedoms as well as non-racialism and non- 
sexism.561 Section 9 of the Constitution further provides for the right to equality before 
the law and the right to equal protection and benefit from the law and for non-
discrimination on various grounds including ethnic or social origin and culture.562 
There is no doubt that the South African Constitution recognises the importance of 
customary law to the majority of South Africans. However, there is a substantial 
dissonance between the newfound extolling of individual rights and the promotion of 
a human rights culture on the one hand, and several deep-rooted notions of African 
custom, on the other.563 It is important to consider the vexed question of whether to 
incorporate ukuthwala which affects children in a new statute or to incorporate it in the 
existing statutes by regulating the manner in which it is currently done or to completely 
outlaw it. 
Sections 30 and 31 provide for a legal framework for African people to espouse their 
fundamental human rights without discrimination in that it may be interpreted as 
placing a positive obligation on the state to ensure the survival and development of 
customary law practices where they are threatened with integration and assimilation 
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to common law.564 In order to regulate the right to culture, various acts of Parliament 
have been promulgated that establish institutions that promote and protect the right 
to culture in South Africa.565 These acts include amongst others, the Commission for 
the Promotion and Protection of the Rights of Cultural, Religious and Linguistic 
Communities Act;566 the Culture Promotion Act;567 the National Arts Council Act;568 
the Pan South African Language Board Act;569 and the Cultural Institutions Act.570  
From the foregoing, it is evident that the right to culture is adequately provided for and 
that the law and policy seek to be inclusive in their coverage of what constitutes 
culture.571 
In Alexkor Ltd case, the court held that: 
While in the past indigenous law was seen through the common law lens, it must 
now be seen as an integral part of our law. Like all law, it depends for its ultimate 
force and its validity must now be determined by reference not to common law, but 
to the Constitution. The Constitution acknowledges the originality and 
distinctiveness of indigenous law as an independent source of norms within the 
legal system. Indigenous law feeds into, nourishes, fuses with and becomes part 
of the amalgam of South African law.572 
South Africa’s Constitution expressly recognizes the practice of one’s culture, but the 
person exercising cultural rights may not do so in a manner that is inconsistent with 
any provision of the Bill of Rights.573 In the Du Plessis case, Justice Yvonne Mokgoro 
referred to ‘the delicate and complex task of accommodating African customary law to 
the values embodied in the Bill of Rights, and noted that this harmonization will demand 
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a great deal of judicious care and sensitivity’.574 The rights to culture may not be 
exercised in a manner inconsistent with the Bill of Rights.575 There are, however, two 
restrictions implicit in nearly all the fundamental rights, namely the broader interests of 
state and the fundamental rights of others.576 In Christian Education South Africa, the 
High Court held that section 31 cannot be read to permit practices that are specifically 
excluded by policy and legislation.577  
Section 2 provides that the Constitution is the supreme law of the Republic and any 
law or conduct inconsistent with it is invalid.578 Therefore, ukuthwala becomes invalid 
if it is inconsistent with the Constitution. Sections 30 and 31 can be used by proponents 
of the practice in support of their right to culture. The form of ukuthwala that does not 
fall foul of the constitutional provisions is where the thwala has been done by 
arrangement between the girl who is not under age and the suitor. It is argued that 
sections 30 and 31 cannot find application in the second and third forms of ukuthwala 
where there has been no consent from the girl. The Law Reform Commission makes 
a very important observation that there is currently an abuse of this practice, 
notwithstanding its logic in its proper context.579  
Over and above the internal limitations inherent in sections 30 and 31, there is also the 
limitation clause in terms of section 36. Section 36 provides that the Bill of Rights may 
be limited in terms of the law of general application only to the extent that the limitation 
is reasonable and justifiable in an open and democratic society based on human 
dignity, equality and freedom.580 The second and third forms of ukuthwala where 
consent is lacking could not be justified in an open and democratic society as it conflicts 
with the rights to dignity, equality and freedom of the person that are the foundations 
of the South African democratic state. Section 1 of the Constitution of the Republic of 
South Africa states that: 
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The Republic of South Africa is one sovereign democratic state founded on the 
following values: 
(i) human dignity, the achievement of equality and the advancement of human 
rights and freedoms. 
(ii) non-racialism and non-sexism. 
(iii) supremacy of the Constitution and the rule of law.”581 
It is argued that the abduction of young children under the pretext of ukuthwala cannot 
be condoned in a modern South African state. Section 12(1) of the Children’s Act 
makes it clear that children should not be subjected to social, cultural and religious 
practices, which are detrimental to their wellbeing.582 Non-compliance with the above 
provision does not amount to a criminal offence.583 Ukuthwala without consent from 
the young women cannot be justified in terms of sections 30 and 31 of the Constitution. 
The abhorrent form of ukuthwala is comparable to forced marriages, child marriages, 
violence against women and young girls and deprives girl children of education, and is 
an affront to the rights of women and young children.584 Undoubtedly, where consent 
has been obtained and the thwala is based on prior arrangement between parties who 
are not under age, it can be justified in term of sections 30 and 31 of the Constitution. 
However, sections 30 and 31 do not avail themselves to be used as an excuse for the 
violation of the rights and liberties of women and children because of the inherent 
limitation contained in them as well as the limitation clause in the Constitution.585 The 
current version of the practice of ukuthwala in Lusikisiki cannot be justified in terms of 
the latter sections because it justifies and perpetuates violence against girl children.586 
Given the broad scope to the right to culture, there are many instances when it is likely 
to be in conflict with laws and other constitutional rights as occurs with the sexual 
exploitation of young children in Lusikisiki.   
The South African Constitution expressly recognises and validates customary law to 
the extent that it complied with the purpose and values set forth in the Constitution. 
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Ukuthwala has to conform to the provisions of the law as well as the ethos and values 
set forth in the Constitution. Therefore, the practice of ukuthwala in Lusikisiki cannot 
be justified based on the right to culture, because it amounts to sexually defined 
exploitation of girl children exclusively inspired by male interests and constitutes a 
gender-based discrimination of the worst kind since it implicates the rights of the female 
child.587 
Therefore,the thwala practice in East Pondoland is symptomatic of gender-based 
violence and the disempowerment of women and girls.588 Therefore, it is important to 
adopt a multi-pronged approach in arresting the problem of ukuthwala in East 
Pondoland. The problem is socio-economic and as such a legislative response is not 
adequate, it has to be complemented by non-legislative measures to deal 
comprehensively with the causes and consequences of ukuthwala.589 At the core of 
these non-legislative measures is the empowerment of communities around East 
Pondoland, with a particular bias towards girl children and women.590 This 
empowerment is the provision of basic education for children, adult education for 
elderly women as well as job creation in their own communities. This will ensure that 
women are not reliant on men for their survival and the upbringing of their children. As 
stated in para 5.5 of chapter 5, the targets of this abhorrent form of ukuthwala are 
children from poor backgrounds. It is, therefore, not out of place to conclude that 
poverty is one of the reasons for this practice.  
3 14 THE PATRIARCHAL NATURE OF UKUTHWALA  
The status of African women is characterised by a deeply entrenched tradition of 
patriarchy.591 Bennett describes patriarchy as the deference due to the male or the 
control exercised by senior men over the property and lives of women and juniors.592 
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Women are reduced to the status of children and, they are subordinate to the control 
of senior male guardians.593 Patriarchy has far-reaching implications for customary law 
marriages because women cannot negotiate nor terminate their marriages, particularly 
if it is not registered in terms of the Recognition of Customary Marriages Act.594 
However, where the customary marriage has been registered, women can negotiate 
and terminate their marriages in terms of the Recognition of Customary Marriages Act. 
The implications of patriarchy are that women are always inferior and subordinate to 
men. 
This is inconsistent with the provisions of the Constitution,595 which guarantees equality 
between men and women. The very nature of ukuthwala is that only women can be 
the subject of thwala. It is therefore submitted that the custom itself is patriarchal in 
nature because it is aimed at forcing the father of the woman to enter into marriage 
negotiations, not the girl herself. In the African customary context, only senior men in 
the family can negotiate marriage of the family daughter. Women seemingly have no 
role in marriage negotiations because the power to do so lies with the senior male.596 
The senior male can prevent or delay his daughter’s marriage by refusing the lobolo 
offered, by making unreasonable demands or by accepting more attractive offers from 
other suitors.597 
Professor Nhlapho has noted that the family is at the core of the traditional value 
systems of most African societies both in the continent and in the diaspora.598 The 
family is the cornerstone on which Africans construct and model their social lives.599 
Therefore marriage and kinship ties are central in the preservation and building of the 
family.600 In the African customary context, the family is headed mainly by men and is 
predominantly patriarchal because decision making is the prerogative of male 
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elders.601 Women’s status is equivalent to that of minors under customary law and they 
have no capacity to own or transact in property or to act as guardians of their own 
children.602 The lack of recognition of women and children’s legal personality and 
capacity is a pervasive aspect of customary law. 
3 15 THE IMPLICATIONS OF UKUTHWALA ON THE RIGHTS OF THE CHILD 
TO EDUCATION 
The right to basic education is one of the most essential rights for the upbringing and 
development of children, allowing them to reach their full potential and to take their 
rightful place in society.603 The right to education is the key to unlock people’s access 
to most other rights in the Bill of Rights, and serves to emphasise the 
interdependencies of all human rights.604 The practice in Lusikisiki robs girl children of 
their right to education and an opportunity to improve their quality of life. The victims 
of ukuthwala in Lusikisiki are below the age of eighteen years and the majority are still 
at primary school. The quality of life of such children is invariably compromised and 
they are exposed to poverty and disease, creating a vicious cycle of suffering and 
under-development. Education is one of the key instruments to not only create equal 
opportunities for the children, but to ensure the protection of their best interests.605 
3 16 THE LIMITATION CLAUSE AND THE RIGHTS ENSHRINED IN THE BILL 
OF RIGHTS AND ITS IMPACT ON THE CUSTOM OF UKUTHWALA 
Fundamental rights and freedoms enshrined in the Bill of Rights are not absolute.606 In 
a legal and political system based on the supremacy of the Constitution, the limitation 
clause constitutes the very essence of the jurisprudence of the legal system.607 It is 
recognised that public order, safety, health and democratic values justify the imposition 
of restrictions on the exercise of fundamental rights.608 Section 36 provides for the 
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limitation of rights.609 It states that these rights may be limited in terms of the law of 
general application to the extent that the limitation is reasonable and justifiable in an 
open and democratic society based on human dignity, equality, and freedom, taking 
into account all the relevant factors including: 
(i) the nature of the right; 
(ii) the importance of the purpose of the limitation; 
(iii) the nature and extent of the limitation; 
(iv) the relation between the limitation and its purpose; and 
(v) less restrictive means to achieve the purpose.610 
The former Chief Justice, Arthur Chaskalson, in his Third Bram Fischer Lecture, said: 
The freedom does not mean total freedom. In a democratic society, freedom can 
never be absolute. It must be exercised with due regard to the legitimate interests 
of other members of the society, and the countervailing claims of other 
constitutional values.611 
Our Constitutional Court has already been called upon to make the difficult 
determination of balancing cultural and religious rights against other rights that are 
enshrined in the Bill of Rights. In Christian Education South Africa v Minister of 
Education,612 the court stated: 
The underlying problem in any open and democratic society based on human 
dignity, equality and freedom in which conscientious and religious freedom has to 
be regarded with appropriate seriousness, is how far such democracy can and 
must go in allowing members of religious and other cultural and linguistic 
communities to define themselves, which laws they will obey and which not. Such 
society can cohere only if all its participants accept that certain norms and 
standards are binding. Accordingly, believers cannot claim an automatic right to be 
exempted by their beliefs from the laws of the land. At the same time, the state 
should, whenever possible, seek to avoid putting believers to extremely painful and 
intensely burdensome choices of either being true to their faith or else respectful 
of the law.613 
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The balancing of cultural rights with other human rights will, for a long time to come, 
be an on-going challenge and debate in the post-apartheid era. With regards to the 
prohibition of forced marriages and child marriages, it must be noted that the rights to 
equality and dignity that are limited by the practice constitute both constitutional rights 
and values. We should thus be circumspect of any practice that seeks to limit these 
rights. The rights to privacy and freedom and security of the person are also important 
rights that cannot easily be limited. The right to culture, on the other hand, has a built 
in limitation in addition to the limitation clause. The limitation clause plays an important 
role in the interpretation and application of the Bill of Rights and is fundamental to the 
kind of constitutional review involving the principle of proportionality set out in the 
leading Canadian case of R v Oakes,614 involving a two-stage process.615 The first 
stage involves asking the question, has there been an infringement of a right protected 
by the Bill of Rights?616  The second stage only becomes operative if there has been 
an infringement of the relevant fundamental right, which involves first asking whether 
the policy underlying the act or omission that caused the infringement is reasonable 
and justifiable in a free and open democracy, and second asking whether an 
acceptable method has been used for its implementation.617 
This was found to be the position in Coetzee v Government of South Africa.618 This 
case dealt with the impugned validity of section 65F of the Magistrates Court Act, which 
provided for civil imprisonment. In this regard, Krieger J stated: 
The fundamental reason why the means are not reasonable is that the provisions 
are overboard. The sanction of imprisonment is ostensibly aimed at the debtor who 
will not pay. However, it is unreasonable in that it also strikes at those who cannot 
pay and simply fail to prove this at the hearing often due to negative circumstances 
created by the provisions themselves.619 
In the Prince620 case, the Constitutional Court stated with regards to religious practices: 
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In a constitutional democracy like ours that recognizes and tolerates diverse 
religious faiths, tolerance of diversity must be demonstrated by accommodating 
the practices of all faiths, if this can be done without undermining the legitimate 
government interest. Thus, when Parliament is faced with a religious practice that 
involves some conduct that runs counter to its objectives, the proper approach 
under our Constitution is not to proscribe the entire practice but to target only that 
conduct that runs counter [to] its objectives, if this can be done without undermining 
its objectives. This approach is consistent with the constitutional commitment to 
tolerance and accommodation of different religious faiths implicit in our 
Constitution. The requirement that less restrictive means must be used in the 
limitation of constitutional rights is indeed a manifestation of this commitment.621 
These comments are equally appropriate to cultural practices. 
Ukuthwala compromises and potentially violates the female child’s rights to equality, 
privacy, education, dignity, freedom and security. It is submitted that the prohibition of 
forced marriage and child marriage constitutes a justifiable limitation of the cultural 
rights of the adherents of this practice. Such limitation is reasonable and justifiable in 
the context of the constitutional values and provisions and South Africa’s international 
human rights law obligations. Ukuthwala deprives the young girls of the opportunity to 
enjoy their childhoods, such that it causes an abrupt cessation of the girls’ childhood 
and care-free existence that all children are entitled to.622 It postulates that the girl is 
suddenly turned into being a wife with a husband.623 
3 17 THE INTERNATIONAL LEGAL FRAMEWORK IN TERMS OF CHAPTER 14 
OF THE CONSTITUTION AND ITS IMPACT ON THE CUSTOMARY LAW 
PRACTICE OF UKUTHWALA IN SOUTH AFRICA 
South Africa has, since the advent of democracy, became a member of the global 
community and has ratified, signed or acceded to many treaties that seek to protect 
the rights of women and children against harmful traditional practices. In terms of 
section 39(1), when interpreting the rights set out in the Bill of Rights such as the best 
interests of the child, a court, tribunal or forum must consider international law and may 
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consider foreign law.624 The importance of international law is therefore self-evident 
and has been entrenched in the South African constitutional context.625 
A number of international obligations have an impact on South African measures 
relating to harmful traditional practices against women and children, including 
ukuthwala and others. These international obligations have both direct and indirect 
implications for South African legislation and initiatives relating to harmful traditional 
practices like ukuthwala. South Africa is a signatory to a number of these international 
instruments and is therefore obliged to implement the respective instruments 
effectively. South Africa has an obligation under international human rights law to 
ensure that all marriages, including customary marriages, are entered into with free 
and full consent of the intending spouses.626 This serves to ensure that harmful cultural 
and social practices prejudicial to the health, development and normal growth, welfare 
and dignity of children are abolished. This will ensure that harmful cultural practices 
affecting the rights of women are eliminated.627 The law must empower society and the 
state to deal with human rights violations.628  
3 17 1 UNIVERSAL DECLARATION OF HUMAN RIGHTS 
Article 16 sees the family as the natural and fundamental group unit in society that is 
entitled to protection by society and the state.629 Families should enjoy a standard of 
living adequate for their health and well-being.630 Article 12 states that no shall be 
subjected to arbitrary interference with his or her privacy, family and home.631 Special 
recognition is also afforded to mothers and children in that they are entitled to special 
care and assistance.632 The provisions also include the right to freedom of religion, 
thought, conscience and the right to freely participate in the cultural life of the 
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community.633 Other associated rights include amongst others the right to equality and 
dignity.634 
3 17 2 INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL 
RIGHTS 
Article 10(1) of this Covenant recognises that the widest possible protection and 
assistance should be accorded to the family as the natural and fundamental group unit 
of society. This enables the establishment of the family and its responsibility for the 
care and education of dependent children.635 Article 10(3) places an obligation on 
states not to discriminate for reasons of parentage or other conditions when assisting 
and protecting children and young persons.636 The Covenant’s provisions also include 
the right to self-determination,637 the right to equality,638 the right to health,639 the right 
to education640 and the right to cultural life.641 
3 17 3 CONVENTION ON THE RIGHTS OF THE CHILD 
In its preamble, the Convention on the Rights of the Children proclaims that children 
are entitled to special care and protection and that the family as the fundamental group 
of society and the natural environment for the growth and well-being of all its members, 
particularly children, should be afforded the necessary protection and assistance.642 
This underlines the notion that although the Convention on the Rights of the Child is 
child-centred it also places a high value on the family as a unit.643 Article 5 is of 
particular importance because it sets out the responsibilities, rights and duties of the 
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parents.644 The rights of parents and other legal guardians are to provide appropriate 
direction and guidance in the exercise of their rights by children.645 
Although article 18 recognises parents as primary care-givers, it places an obligation 
on state parties to assist parents in performing their child-rearing responsibilities and 
to ensure the development of institutions, facilities and services for the care of 
children.646 In line with this, the Convention on the Rights of the Child states that in all 
actions concerning children, the best interest of the child shall be a primary 
consideration.647 Where parents and the family fail to protect the child or to act in her 
best interests, the state has to intervene and may even separate the child from his or 
her family.648 The Convention recognises that children are individuals in their own right 
and should be afforded an opportunity to express their own views in matters affecting 
them.649 These views should be given due weight in accordance with the age and 
maturity of the child.650 
Finally, the Convention on the Rights of the Child also recognises the rights to freedom 
of expression,651 freedom of thought, conscience and religion652 and the right to 
promotion of the social, spiritual and moral well-being of the child.653 The positions 
expressed in international instruments are echoed in most continental and regional 
human rights instruments.654 
3 17 4 THE AFRICAN CHARTER ON THE RIGHTS AND WELFARE OF THE 
CHILD 
Article 2 of this charter defines a child as any person below the age of eighteen 
years.655 Therefore, any person below the age of eighteen years is regarded as a child 
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and cannot give consent to a legally binding marriage. In the case studies in chapter 
6, elderly men old enough to be their fathers, abduct girls as young as twelve years as 
wives. Article 4 provides that decisions about children must be taken in their best 
interests and with regard for their survival and development.656 When parents in 
Lusikisiki hand over their girl children for marriage to elderly men, they do not have the 
best interests of the children in mind. In most cases, they are motivated by greed and 
possibly lack of understanding of the implications that this practice has on the female 
children. 
Early and forced marriage has a bearing on the child’s development as it compromises 
their right to education since they have to leave school prematurely and focus on their 
newly acquired status of being a wife and possibly a mother. This is in conflict with the 
rights that are provided in article 11, which provides for a right to education.657 Article 
21 states that children must be protected against harmful social and cultural 
practices.658 Ukuthwala is a harmful cultural practice that has exposed girl children to 
untold suffering and a violation of their human rights. It is a form of gender-based 
violence that targets young women and girls and is a violation of article 3, which states 
that all children are entitled to the rights in this Charter, regardless of their parents or 
guardian, race, ethnic group, colour, sex, language, religion, political or other opinion, 
national and social origin, fortune, birth or other status.659 
The phenomenon in Lusikisiki targets children from poor backgrounds and therefore 
discriminates based on class background. Of all the cases studied, none of the victims 
of the thwala custom comes from an affluent background. The reported cases took 
place in the most rural, poverty stricken parts of the Eastern Cape. The victims of the 
custom are mainly those from poverty-stricken homes where it is easy for parents to 
accept whatever compensation or payment is offered regardless of the cost to the child. 
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3 17 5 THE AFRICAN CHARTER ON THE RIGHTS OF CHILDREN 
The African Charter on the Rights of Children is best understood with reference to three 
anchoring principles:660 the best interests of the child, the principle of non-
discrimination and the primacy of the charter661 over harmful cultural practices and 
customs.662 The best interest of the child is regarded as the benchmark against which 
a state party has to base all aspects of its law and policy regarding children.663 Article 
4 of the African Charter on the Rights of Children states that, in all actions concerning 
children, the best interest of the child shall be of primary consideration.664 The practice 
in Lusikisiki is an affront to article 4 in that it is not in the best interests of the child 
because it exposes girl children to sexual exploitation.  
The practice of ukuthwala in Lusikisiki is intended to benefit greedy parents and 
unscrupulous men. Children are entitled to equal enjoyment of the rights under the 
charter, irrespective of who they are and who their parents are.665 The Charter asserts 
its own primacy above culture and customs that are prejudicial to the health or life of a 
child and that are discriminatory to the child on the basis of sex or other status.666 
Traditional African societies have many instances of discriminatory practices including 
ukuthwala, female genital mutilation, killing of baby twins, arranged marriages, male 
primogeniture and child marriages.667 The charter is clear that the minimum age of 
marriage is eighteen years and that the marriage should be registered in an official 
registry.668 The charter defines a child as every human being below the age of eighteen 
years in ratifying states.669 As a state party and as a country seriously committed to 
the promotion and protection of the rights of children at domestic level, there are both 
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legal and moral imperatives on South Africa to respect its obligations under the 
charter.670 
3 17 6 THE SOUTHERN AFRICAN DEVELOPMENT COMMUNITY DECLARATION 
ON GENDER AND DEVELOPMENT 
The Southern African Development Community (SADC) Heads of States and 
Governments signed the Southern African Development Community (SADC) 
Declaration on Gender and Development Protocol in Johannesburg on 17th August, 
2008. South Africa has ratified its full implementation and domestication at national 
level. Upon adoption of the Declaration in 2008, South Africa embarked upon 
popularizing the 50/50 gender parity target by 2015.671 South Africa has undertaken to 
eliminate harmful cultural and traditional practices such as ukuthwala and similar 
practices especially in rural areas. The South African Law Reform Commission was 
requested to investigate and recommend advice on legislation that will prohibit 
ukuthwala while the South African Police Services, in partnership with traditional 
leadership, should address harmful practices that are linked to crime.672 
3 17 7 THE AFRICAN CHARTER ON HUMAN AND PEOPLES’ RIGHTS AND 
RIGHTS OF WOMEN IN AFRICA 
This charter contains four main provisions protecting women against discrimination.673 
Article 2 states that every individual shall be entitled to the enjoyment of rights and 
freedoms recognised and guaranteed in the charter without distinction of any kind, 
including sex.674 The latter is reinforced by article 3, which deals with the equality 
clause,675 which states that every individual shall be equal before the law.676 It further 
states that every individual shall be entitled to equal protection before the law.677 The 
state shall ensure the elimination of every form of discrimination against women and 
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ensure the protection of the rights of women and children as stipulated in international 
declarations and conventions.678 The African Commission on Human and Peoples’ 
Rights will draw inspiration from international instruments such as the Convention on 
the Elimination of All forms of Discrimination against Women.679 Under article 29(7), it 
is stipulated that an individual has the duty to preserve and strengthen positive African 
cultural values in his or her relations with other members of society in the spirit of 
tolerance, dialogue and consultation and to contribute to the promotion of the moral 
wellbeing of society.680 The charter does not, however, address concerns about many 
customary practices, such as forced marriages, ukuthwala, early marriages, female 
genital mutilation and wife inheritance (ukungena). It is suggested that the charter 
should clearly outlaw all practices that clearly infringe on the rights of women and 
children to equality, dignity, privacy, freedom and bodily integrity even if it means 
abolishing all forms cultural practices with the potential of offending the aforementioned 
rights. 
3 17 8 UNITED NATIONS CONVENTION ON THE ELIMINATION OF ALL FORMS 
OF DISCRIMINATION AGAINST WOMEN (CEDAW) 
All human beings are born free and equal in dignity and rights as the principle of non-
discrimination and equality represents the twin pillars upon which the whole edifice of 
human rights law is established.681 These two pillars are included in various 
international and regional human rights instruments.682  
The Convention on the Elimination of All Forms of Discrimination against Women is 
the first international instrument to specifically focus on women’s rights. South Africa 
has committed itself to be bound by the provisions of CEDAW and its Optional Protocol. 
South Africa is a party to the Convention on the Elimination of All Forms of 
Discrimination against Women, which requires states to eliminate gender 
discrimination.683 The recently formulated Protocol to the African Charter on the Rights 
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of Women in Africa enjoins states to modify the social and cultural patterns of conduct 
of women and men with a view to achieving the elimination of harmful cultural and 
traditional practices.684 It contains several references to the obligation to eradicate 
violence against women.685 Therefore, it can be argued that South Africa has both 
international and domestic obligations to eradicate violence against women and girl 
children and to create effective legal mechanisms to protect the victims of cultural 
practices like ukuthwala.  
The provisions of the Convention on the Elimination of All Forms of Discrimination 
against Women and related international instruments have also informed the 
introduction of various pieces of legislation aimed at dealing with harmful cultural and 
traditional practices in South Africa. Such pieces of legislation will be discussed in the 
next chapter. 
3 18 CONCLUSION 
This chapter has focused on the protection and promotion of women’s and girl 
children’s rights in South Africa against the harmful cultural and traditional practices of 
ukuthwala, forced and early marriages. Despite the progressive constitutional rights 
enshrined in the South African Bill of Rights, young women and children continue to 
suffer violations by men on the pretext of culture in the rural areas of the Eastern Cape 
by being subjected to harmful cultural and traditional practices like ukuthwala, early 
and forced marriages. A high incidence of ukuthwala customary practice is reported in 
the rural parts of the Eastern Cape. Ssenyonjo succinctly points out that, despite the 
protective measures enshrined in domestic and international instruments protecting 
human rights of women and girl children particularly in rural areas, these rights are 
between light and shadow because the abuse has not abated.686 It is no longer enough 
to focus only on the state as the bearer of human rights obligations but also on non-
governmental actors, including individuals, groups and corporations, to confront 
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harmful traditional and customary practices like ukuthwala, forced and early marriages 
in South Africa.687  
South Africa has made some progress to raise awareness around this issue by 
establishing national and provincial forums to deal with issues of violence against 
women and children. The Sexual Offences and Community Affairs Unit of the National 
Prosecution Authority was established in1999 by means of a Presidential Proclamation 
signed by President Thabo Mbeki on 15 September.688 The mandate of the Sexual 
Offences and Community Affairs Unit is to develop best practices and policies in 
reduction of gender-based violence against women and children while improving 
prosecution services, particularly in the areas of sexual offences, child justice, 
domestic violence and maintenance.689 
South Africa adopted a 365 Days National Action Plan, which was launched on the 28th 
February 2008 to end all aspects of gender-based violence through prevention, 
response and support.690 The aim of the programme is to devise a comprehensive and 
concerted plan for ending gender-based violence with measurable targets and 
indicators to which South Africans from all walks of life, in all spheres of government 
and at all levels of society, can contribute.691 The latter has, to some extent, yielded 
results in that some victims of these harmful practices have been able to come forward 
to report these cases to the police. Moreover, a few cases have been prosecuted and 
perpetrators convicted in Lusikisiki and in the Western Cape.692 However, there is 
much that needs to be done in terms of ensuring that these practices are eradicated 
to ensure that women and children live in peace and freedom. It is argued that 
continuous education is vital for the establishment of a culture where human rights are 
understood, respected and promoted. 
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Finally, it must be recognised that, while useful, passing and even enforcing laws or 
treaties protecting the human rights of women does not guarantee equality.693 It is 
ironic that women have collaborated in the cases of ukuthwala in Lusikisiki and some 
have even found security in maintaining discriminatory and harmful traditional and 
cultural practices, thus institutionalising the discrimination against themselves through 
the education and socialisation of female children.694 The promotion of gender equality 
must be at the core of all national development strategies, policies and programmes, 
in particular those aimed at poverty alleviation and sustainable development, including 
poverty eradication strategies with a particular bias on rural communities.695 
It is unfortunate that the practice of ukuthwala has not yet been tested in the 
Constitutional Court in the same way as the principle of male primogeniture. The 
closest that the High Court has in recent times dealt with ukuthwala was in the case 
of Feni in the Mthatha High Court where the court recognised ukuthwala as a 
legitimate practice that leads to a customary marriage. It must be emphasized that all 
the cases that dealt with the principle of male primogeniture and ukuthwala were all 
civil cases not criminal cases except for the recently decided case in the Western Cape 
High Court of Mvumeleni Jezile.696 
South Africa has enough legislative framework to adequately respond to customary 
practices, which result in forced and child marriages respectively and which may 
provide justice to the many victims of these practices in the rural communities.697 The 
case of Jezile has demonstrated, without a shadow of doubt, that there are enough 
laws both in terms of the common and legislation. Perhaps there are not many cases 
that have been tried by our courts and, as such these may be construed as a 
dereliction of the obligation imposed on the South African government by the 
international human rights instruments.698 The Constitution recognises the best 
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interests of the child principle and parental responsibility, which are further 
emphasised in the international instruments that South Africa has signed and ratified. 
The law reform process should insert provisions into statutes that regulate specific 
matters such as marriage, stipulating that customary processes must not violate 
human rights.699 Such provisions would not prevent societies from practising those 
customs and would not brand cultural traditions as barbaric but would prevent people 
from abusing those customs.700 It is hoped that the Prohibition of Forced Marriages 
and Child Marriages Bill that is still under consideration will address the abuse of the 
customary law practice of ukuthwala, and provide clarity on the differences between 
forced marriages and child marriages, and perhaps criminalise such conduct. The 
thesis embarks on an indepth discussion of the cultural practice of ukuthwala and 
criminal law in order to establish whether ukuthwala is a crime, whether South Africa 
has enough legislative measures to combat its abhorrent form and how perpetrators 
may be dealt with when caught. 
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CHAPTER 4 
UKUTHWALA AND THE CRIMINAL LAW IN SOUTH AFRICA 
4 1 INTRODUCTION 
The practice of ukuthwala and its variants have left a trail of destructive consequences 
that have a grave effect on not only the girl child victims but also, more broadly, on 
communities in the Eastern Pondoland area of Lusikisiki, Flagstaff and Bizana. These 
communities are affected in one way or another by this practice and its variants in the 
form of forced and early marriages. In the previous chapter, this practice was discussed 
within the Constitutional framework of the South African legal order as well as that of 
international treaties that South Africa has signed and ratified. 
The conclusions drawn in the case studies conducted in Eastern Pondoland is that the 
practice is a distortion that is harmful and that has resulted in the sexual exploitation 
and abuse of children.701 It is submitted that the practice constitutes a crime, is illegal 
and harmful and, as such, has no place in a modern constitutional democracy. The 
question that begs an answer is how does the common law and legislation in South 
Africa respond to the challenges posed by the practice of ukuthwala? It needs to be 
determined whether South Africa needs a specific legislation to deal with the problem 
caused by the distorted form of ukuthwala or are the existing laws, both common law 
and legislation, sufficient to deal with the problem? These latter questions arise from 
the fact that the South African government has mandated the South African Law 
Reform Commission to investigate the issue. This chapter will attempt to address the 
question set out above. An examination of the applicable common law as well as the 
existing legislative framework will be undertaken. 
4 2 THE IMPACT OF UKUTHWALA ON COMMON LAW 
The annexation of Africa by the western world signalled the imposition of European 
public and criminal law in the new colonies without exception, and private indigenous 
law was recognised as long as it was not repugnant to the European sense of morality 
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and justice.702 This meant that the application of African customary law was subjected 
to European values and notions of morality, which were used to strip customary law of 
perceived undesirable attributes.703 South Africa remains a multi-cultural society and, 
as such, customary law has not been completely destroyed because it is still adhered 
to by many people in rural areas.704  
The dawn of constitutional democracy has elevated the status of customary law 
because it now enjoys an equal status to Roman-Dutch law as part of the South African 
legal system.705 Historically, ukuthwala has been held to constitute either of the 
common law crimes of abduction, kidnapping, assault with intent to cause grievous 
bodily harm, assault common, and common law rape which has now been repealed by 
the Sexual Offences and Related Matters Act.706 The following sub-paragraphs will 
explore the conflict between ukuthwala and common law by means of critically 
evaluating common law offences in relation to the practice as it unfolds in South Africa. 
4 2 1 UKUTHWALA AND ABDUCTION 
Abduction is a common law crime with its origins embedded in the constitutions of 
Justinian, which penalised the removal or raptus, with or without violence, of a woman 
from the control of her guardian for the purpose of marrying or having sexual 
intercourse with her.707 Abduction has its origins in a time and society in which women 
were considered an economic asset of the family.708 The crime sought to protect the 
family’s economic interests by preventing outsiders removing or facilitating the escape 
of females, and especially young women, from the control of the family.709 Historically, 
women were subjected to the authority of their fathers or guardians and played a very 
subservient role in society.710 The purpose of the crime was to prevent strangers from 
removing minor girls from the parents’ control, thereby depriving them of their rights, 
                                            
702  Oosthuizen and Ngema 2010 Speculum Juris 84. 
703  Sanders The Conflict of Laws in South Africa (1990) 2. 
704  Rautenbach and Mathee 2010 JLP 112. 
705  Ibid. 
706  S 3 of Sexual Offences and Related Matters Act 32 of 2007. 
707  Oosthuizen and Ngema 2010 Speculum Juris 89. 
708  Burchell and Milton Principles of Criminal Law (2006) 762. 
709  Ibid. 
710  Snyman Criminal Law 5thed (2008) 403. 
 107 
 
economic or otherwise, in respect of the girl.711 The crime’s application was later 
extended to also protect parents’ rights in respect of minor boys.712 
The status of young women and children is different in modern society in that they have 
constitutional rights and are therefore more independent of parental authority.713 The 
crime of abduction still exists, in effect protecting the parental rights that parents enjoy 
in respect of their minor children and, in particular, the power to consent to the minor’s 
marriage.714 The crime of abduction is committed only where the abduction is for the 
purposes of marriage or a sexual liaison with the abductee.715 This feature 
distinguishes abduction from kidnapping.716 The specific purpose of the crime of 
abduction is simply to protect power of parents to consent to the marriage of their 
child.717 Therefore, the crime represents a wrong committed against the parent or 
guardian of the minor and not against the minor, because the latter’s consent to the 
acts of the wrongdoer is no defence.718 The interests protected by the crime of 
abduction are twofold, namely the factual exercise of control over the minor, and the 
parents’ or guardian’s rights to consent to the minor’s marriage.719 
The essential elements of abduction are the unlawful taking of a minor out of the control 
of a custodian without the consent of the person or persons whose consent to the 
minor’s marriage is necessary.720 The most important event, which in practice may 
deprive the taking of unlawfulness, is consent.721 This does not mean consent by the 
minor for this is irrelevant, but consent by the parents or guardians of the minor child. 
South African law recognises a form of abduction (ukuthwala) as a legitimate means 
to force the hand of the parents or guardians to agree to marriage negotiations.722  
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As stated in Chapter 2, ukuthwala takes place in three forms, namely: 
 where the girl is aware of the ukuthwala that will take place; in other words, 
where there is a conspiracy between the girl and her suitor; 
 where there is an agreement between the family of the girl and the family of 
the groom and the girl is unaware of such an agreement; and 
 where neither the girl nor her family has prior knowledge of the intended 
ukuthwala.723  
Maluleka724 points out that, in the traditional sense, ukuthwala applies to young women 
of a marriageable age.725 Therefore the crime of abduction does not arise where the 
young women is of age because abduction is committed against parental authority. 
However, the difficulty with African customary law is that it does not place the same 
emphasis on age as in a European context. In customary law, the girl is not regarded 
as a minor if she has reached puberty and has acquired a level of maturity where she 
can start a family. However according to the national laws, the age of majority is when 
a person reaches the age of eighteen years. It is safe to suggest that the crime of 
abduction does not arise in a situation where there is conspiracy between the girl and 
her suitor. The reason for this argument is that this form of thwala is based on mutual 
love notwithstanding the lack of consent from parents. 
In the situation where there is an agreement between the family of the girl and the 
family of the groom and the girl is unaware of such an agreement, the crime of 
abduction does not arise. In the event where neither the girl nor her parents have prior 
knowledge of ukuthwala, the crime of abduction arises. In Busisiwe Nobulumko Feni v 
Ntombekhaya Mgudlwa726 the court acknowledged the validity of the custom of 
ukuthwala as constituting a valid customary marriage.727 The conflict between the 
common law crime of abduction and ukuthwala is clear.728 In terms of the common law, 
if one removes a minor from the control of her guardian for the purpose of marriage or 
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to have sexual intercourse with her he commits an offence.729 In terms of the ukuthwala 
custom, if a man removes a girl from the control of her guardian for the purpose of 
marriage, he is initiating a process towards a valid and binding customary marriage.730 
The practice in Lusikisiki falls within the crime of abduction since men old enough to 
be their fathers target minors, in the true sense of the word. The difficulty in some of 
the cases is that the parents are involved and, as such, the crime of abduction does 
not arise since parental consent was obtained to abduct the minor children. The 
accused must know or foresee that the abductee is a minor, that she is still under 
somebody’s control and that due consent to the taking is lacking.731 In that scenario a 
crime of abduction will arise. All the elements of the crime must be present namely: 
unlawfulness, removal, a minor, out of control of parent or guardian and intention.732 
There must be no justification for the accused’s conduct.733 
In circumstances where the parents or guardian of the minor child is involved in the 
thwala, the crime of abduction will not suffice, because this crime is committed against 
the parental authority not against the minor child. In such circumstances, it is advisable 
that the prosecutor consider other criminal charges such as kidnapping and other 
statutory crimes provided for in the Children’s Act and the Prevention and Combating 
of Trafficking in Persons Act. In the recent past parents were found to be complicit in 
the thwala of their children and, quite correctly, the prosecution has opted to charge 
the perpetrators with other charges than the common law crime of abduction. 
4 2 2 KIDNAPPING AND UKUTHWALA 
Kidnapping consists of unlawfully and intentionally depriving a person of his or her 
freedom of movement and/or, if such person is a child, the custodians of their control 
over the child.734 This crime can be committed against any person regardless of age, 
sex, gender or class, thus its proscription is the deprivation of a person’s freedom of 
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movement.735 When the crime is committed, it is not just the child who is deprived of 
freedom of movement, but also, by extension, the child’s parent or guardian who is 
deprived of control over the child.736 Kidnapping derives from the lex Fabia de plagariis 
in Roman law and was known in common law as plagium.737 In South Africa, it has in 
the past been given many names, such as “manstealing”, “womanstealing”, 
“childstealing”, “plagium” and later “kidnapping”.738 A human being cannot be the object 
of theft, and therefore kidnapping is not a form of theft.739 It is submitted that the most 
satisfactory definition of the crime is kidnapping.740 Kidnapping is a form of conduct 
that involves the invasion of the personal freedom of the victim while inflicting mental 
anguish of a greater or lesser degree, and exposing the victim to the risk of physical 
harm and, in cases of ransom and terrorist kidnapping, even death.741 In South Africa, 
the crime of kidnapping in the course of its evolution protects twofold interests, namely 
personal liberty and parental control of the minor.742 
The main difference between kidnapping and abduction is that in the case of abduction 
the removal from the guardian‘s control is normally done with the intention by the 
abductor to marry the minor or to have sexual intercourse with her.743 In the case of 
kidnapping the reason for removal is immaterial.744 The conduct of ukuthwala can be 
equated with the conduct required for kidnapping.745 In all three forms of ukuthwala the 
girl is literally carried away to the home of the prospective husband. Such conduct 
amounts to kidnapping except in instances where the girl consents to the thwala and 
is of age.746 In this case, the crime of kidnapping will have been committed. Kidnapping 
occurs if the girl is thwalae’d without her consent but with the consent of the parents 
(the second form of ukuthwala) or, as in the last form, without her consent or the 
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consent of her parents, by being forcibly taken by the groom and his friends to his 
home. If she puts up resistance and is overwhelmed by brutal force, the crime of 
kidnapping will suffice and even assault with intent to cause grievous bodily harm and 
common assault. If the girl is not released despite her protestations and she refuses 
to marry the suitor and is held captive against her will, kidnapping will have been 
committed.747 If she consents to marriage subsequent to a thwala, the conduct with 
which she was taken may constitute kidnapping however, in terms of customary law, 
it is not viewed as such.748 
From the case studies conducted in Lusiksiki, it is submitted that the practice could be 
described as kidnapping however, where parents were a party to the commission of 
the crime and a child was involved, it is proper to invoke other statutory provisions in 
terms of the Children’s Act and the Sexual Offences and Related Matters Act. The 
rationale for this is to also prosecute parents who are involved in the practice of 
ukuthwala where it involves minor children with the consent of the parents. A parent 
cannot commit the crime of kidnapping in respect of his or her own child.749 The 
practical difficulty is that, in the absence of specific statutory provisions, it is extremely 
difficult to prosecute parents who are complicit to the practice of ukuthwala by relying 
on common law. It is therefore very difficult to rely on the common law crimes of 
abduction and kidnapping when parents are involved in the forced and early marriage 
of their own children. 
4 2 3 COMMON ASSAULT AND UKUTHWALA 
Assault consists of any unlawful and intentional act or omission that results in another 
person’s bodily integrity being directly or indirectly impaired, or which inspires a belief 
in another person that such impairment of her bodily integrity is immediately to take 
place.750 The crime of assault can be committed in two distinct ways, namely by the 
application of force or by inspiring a belief that force is to be applied. Normally, when 
a girl is being thwalae’d, the suitor and his friends waylay the girl without her 
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knowledge, and sometimes with her knowledge and agreement, and carry her to his 
home.751 In the event where the girl had no prior knowledge of the thwala, she is carried 
forcibly to the home of the suitor.752 If the girl puts up resistance, which she normally 
does, she is overwhelmed by brutal force.753 Therefore, in this instance, the suitor and 
his assailants are committing the crime of assault by applying force to the person of 
the girl who is the subject of thwala. In some instances, the belief is inspired in the girl 
that force will immediately be applied to her if she continues to resist the thwala. 
However, in the event where the girl had a prior knowledge to the thwala and put up a 
pretended resistance,754 the crime of assault does not arise.   
It is therefore submitted that the very nature of ukuthwala is comparable to assault 
common and assault with intent to cause grievous bodily harm. The carrying away of 
the girl will always involve some degree of force from the suitor and his friends.755 It is 
submitted in the two forms of ukuthwala where the girl has not consented to the thwala, 
all the elements of the crime of assault are manifestly present. It is very difficult to 
argue that assault is not present. The mere fact that she is taken away against her will 
is in itself synonymous with the crime of assault, because force or the threat of force is 
involved. It must be noted that there is a difference between pretended resistance,756 
which is customarily acceptable for the girl to uphold her maidenly dignity,757 and the 
genuine resistance of the girl who does not want to be married to the suitor. There are 
other forms of assault that will be briefly discussed below. 
4 2 4 ASSAULT WITH INTENT TO CAUSE GRIEVOUS BODILY HARM 
Assaults involving serious physical injury have always been regarded as more serious 
than those that merely inspire fear or that involve mere touching or slight bodily 
injury.758 In South Africa, this assault is referred to as assault to cause grievous bodily 
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harm.759 All the requirements for an assault set out above apply to this crime, but the 
distinguishing factor must be the intent to do grievous bodily harm.760 Important factors 
that have to be considered in order to determine whether the accused had the 
necessary intention to cause grievous bodily harm, is the weapon used, the way in 
which it was used, the degree of violence, the part of the body where it was aimed, the 
persistence of the attack and lastly the nature of the injuries, if any.761 This crime may 
be committed, even in instances where the injuries are slight.762 
In the case of S v Mbelu763, it was stated that there must be an intention to do more 
than inflict the casual and comparatively insignificant and superficial injuries which 
ordinarily follow upon an assault. There must be proof of an intent to injure and to injure 
in a serious respect.764 A person may be found guilty of the offence even if he has not 
used an instrument like a stick or knife when he attacks the girl, but used only his hands 
or fists.765 The accused may be convicted of assault with intent to cause grievous bodily 
harm on the grounds of not only actually inflicting violence on the girl who is the subject 
of thwala, but on the grounds of a threat to inflict grievous bodily harm on her.766 The 
rule that applies above is the same as the one in the case of a common assault.767 
4 2 5 ASSAULT WITH INTENT TO COMMIT ANOTHER CRIME 
There are various other qualified forms of assaults each constituting a separate 
offence, for example assault with intent to commit rape. This is more probable in the 
event of thwala where the suitor assaults the girl in order to rape her in an attempt to 
persuade her to consent to marriage.768 The latter happens in the form of ukuthwala 
where the girl has not consented and the parents have actually consented to the 
thwala.769 All the requirements for an ordinary assault mentioned above are applicable 
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to these crimes as well.770 In some cases that have been studied in Lusikisiki, the 
suitors had resorted to committing this offence in an attempt to rape and forcefully 
marry the young girls against their wishes.771 
4 2 6 ATTEMPTED MURDER AND UKUTHWALA 
In some instances, a suitor will have intercourse with the victim of ukuthwala to coerce 
her into submitting to marriage, in some cases with the consent of the parent of the 
victim.772 The purpose of a forced sexual intercourse is to create a blood relation 
between the two parties to persuade the girl to consent to marriage.773 In this context, 
not only is the victim subjected to rape because intercourse is not consensual, but also 
there is a risk that the perpetrator may be HIV positive and will consequently infect the 
victim. It is therefore argued that, in the event where the perpetrator is aware of his HIV 
status but nonetheless engages in sexual intercourse with the victim of thwala, he may 
be convicted of the offence of attempted murder. This may occur even where there 
has been consensual sexual intercourse between the two parties. In that regard there 
are decided cases one of which is S v Phiri774 where the accused had an affair with the 
complainant and had sexual intercourse with the complainant without using a condom. 
The trial court in Piet Retief convicted him of attempted murder.775 
The dangers of this practice of engaging in sexual intercourse without a condom is 
much more common in the context of thwala due to power relations between the 
perpetrator and the victim because the sexual intercourse is not negotiated.776 It is 
therefore argued that the perpetrator will be liable for attempted murder over and above 
other charges. This has been more pronounced in the context of Lusikisiki where 
elderly men target girls as young as twelve years in the context of a myth around 
HIV/AIDS where some men believe that sleeping with a virgin will cure his HIV/AIDS. 
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The common law offence of attempted murder is committed under these 
circumstances.  
In one of the cases discussed in Chapter 5 below, S v Nkosiyabekwa Mbele,777 the 
accused testified to the effect that he targeted the complainant who was fourteen years 
old because she was a virgin. The victim in this case was fortunate that the perpetrator 
was arrested before consummating the customary marriage. In other case studies, the 
perpetrators were also charged with attempted murder after having been tested in 
terms of Chapter 5 of the Sexual Offences Act. 
It is therefore important that when a perpetrator is charged with rape, that he be tested 
for HIV to ascertain his status so that if he wilfully infected the victim with the virus that 
a second count of attempted murder can be added to the charge sheet. It is argued 
that one of the primary reasons for men to target young virgin girls is to cure 
themselves of HIV/AIDS.   
4 2 7 SEXUAL OFFENCES AND RELATED MATTERS ACT AND UKUTHWALA 
Sexual violence and the threat of sexual violence go to the core of women’s 
subordination in society. It is the single greatest threat to self-determination of South 
African women.778 Rape is a very particular type of assault and, because of its intimate 
and personal nature, it is a reprehensible form of assault involving not only the 
application of force to the body of the victim but, by ignoring the victim’s unwillingness 
to engage in sexual intercourse, is a serious invasion of the victim’s privacy and 
autonomy.779 The effects of sexual assault such as rape are considerable.780 There is 
the fear of harm experienced by the victim during the rape, accompanied by the 
realisation that she may contract a sexually transmitted infection or at worst 
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HIV/AIDS.781 In the case of the woman, she may become pregnant because of the 
rape and has to bear the trauma of carrying and raising a child of rape.782  
The Sexual Offences and Related Matters Act783 repeals the common law crime of 
rape and replaces it with the expanded statutory crime of rape, which is applicable to 
all forms of sexual penetration without consent, irrespective of the gender of the 
perpetrator or the victim.784 It repeals the common law crime of indecent assault and 
replaces it with a statutory crime of sexual assault, applicable to all forms of sexual 
violations without consent.785 The Act creates comprehensive new crimes relating to 
sexual acts against children and mentally disabled persons.786  
On 16th December 2007, the Criminal Law Amendment Act787 came into operation. It 
comprehensively consolidated the common law and statutory laws relating to the 
substantive nature of sexual offences crimes, certain laws of evidence relating thereto 
and the development of a National Policy Framework that ensures the enhancement 
and or advancement of processes and procedures for the management of victims and 
survivors of sexual offences. The latter is very important to the sexual offences arising 
from the practice of ukuthwala because some of the cases of thwala took place before 
this Act came into operation.788 The cases of sexual offences that took place before 
this Act789 came into operation will be dealt with in terms of the common law.790 
The Sexual Offences and Related Matters Act791 has serious implications for the 
customary law practice of ukuthwala. A discussion on the relevant sections of the Act 
that has a bearing on the practice of ukuthwala will be undertaken below.   
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4 2 8 RAPE IN TERMS OF SECTION 3 OF THE SEXUAL OFFENCES ACT AND 
RELATED MATTERS ACT AND UKUTHWALA 
Section 3 of the Act provides that any person who unlawfully and intentionally commits 
an act of sexual penetration with another person without the latter’s consent, is guilty 
of the offence of rape.792 Sexual penetration is defined as including any act that causes 
sexual penetration.793 Consent must be voluntary or un-coerced agreement.794 Rape 
is complex and has wide impact on society.795 Rape victims experience many problems 
such as the rape trauma syndrome.796 This is a condition that involves the deep 
disruption of the victim’s life patterns and thought processes, not only in terms of the 
physical effects of rape, but also in terms of its effects on the victim’s emotional and 
spiritual well-being, mistrust of surroundings and other people, embarrassment 
etcetera.797 Rapes are not the same as they differ according to the nature of the 
relationship between the offender and the victim and some are worse than others.798 
There are different types of rape, for example date rape, opportunistic rape, spousal 
rape etcetera. In the context of ukuthwala, the victim may not even know the suitor who 
will ultimately rape her. At other times, the victim knows the perpetrator, but has not 
consented to sexual intercourse. Therefore, rape in the context of ukuthwala is different 
in that rape is committed in order to compel the victim to agree to a marriage. 
In the latter situation, the father of the victim has tacitly consented to sexual intercourse 
between his daughter and a prospective husband with a view to establishing a 
connection between the girl and the man so that the girl can get used to the idea of 
marriage to the suitor. It is submitted that the young man who forces himself on the 
young woman is liable to be charged with rape, because he has intercourse with the 
girl without her consent. It is submitted further that even if the girl consents, such 
consent has been given because of force, intimidation, threats and abuse of power or 
authority. Typically, the use of power or authority in the context of ukuthwala occurs 
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when a father threatens to expel the girl if she refuses to have sexual intercourse with 
the perpetrator. In one of the case studies in Chapter 5 below, one of the fathers used 
this very tactic by saying that if his daughter refuses marriage to the perpetrator, she 
must know that she is no longer his daughter. 
In the first form of ukuthwala where the girl has agreed to the thwala, consent to sexual 
intercourse is not a factor unless she is below the age of sixteen years. In that case, 
the perpetrator may be charged with statutory rape. However, in the other two forms 
where the girl has not consented to thwala and sexual intercourse takes place, rape is 
committed, regardless of the fact that the father or guardian of the girl has consented. 
The offence of rape is committed against the actual victim and not the parent or a 
guardian. In the second form of ukuthwala where the parent has consented to the 
thwala and sexual intercourse, the parent may be charged as an accomplice in the 
crime of rape. In the context of the practice referred to as ukuthwala in Lusikisiki 
involving girls under the age of twelve years, the perpetrator who engages in a 
consensual sexual intercourse with a minor below that age commits rape. A child below 
the age of twelve years cannot consent to sexual intercourse. Similarly, parents who 
allow their children to engage in sexual intercourse with elderly males will be charged 
as accomplices to rape. 
4 2 9 ACCOMPLICE TO RAPE IN THE CONTEXT OF UKUTHWALA 
In the context of ukuthwala, a person is guilty of the crime of rape as an accomplice, 
despite not satisfying all the requirements for liability contained in the definition of rape. 
Although the conduct required for a conviction is not imputed to him by virtue of the 
principles relating to common purpose, he unlawfully and intentionally engages in 
conduct whereby he furthers the commission of the crime of rape by the suitor.799 It is 
argued that the perpetrator furthers the commission of rape by consenting to the thwala 
by the suitor thereby furthering any rape that arises from the practice and therefore 
cannot escape criminal liability.800 
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Snyman states that the word “furthers” includes any conduct whereby a person 
facilitates, assists or encourages the commission of a crime, gives advice concerning 
its commission, orders its commission or makes it possible for another to commit it.801 
The second form of ukuthwala can be equated with the term “furthers” in this context 
in that the parent or guardian consents to the thwala, thereby furthering the commission 
of a resultant rape by the perpetrator. There seems to be no reason why the parent or 
guardian should not also be guilty as an accomplice to the attempted rape, if the 
perpetrator has not succeeded in committing the rape. 
4 2 10 ACCESSORY AFTER THE FACT 
A person is an accessory after the fact to the commission of a crime if, after the 
completion of a crime, he unlawfully and intentionally engages in conduct intended to 
enable the perpetrator of, or the accomplice in the crime, to evade liability for his crime, 
or to facilitate such a person‘s evasion of liability.802 An accessory after the fact protects 
neither the perpetrator nor the accomplice.803 In the context of ukuthwala, women or 
mothers of the victim become accessories by advising victims that ukuthwala is the 
way in which they themselves and even their mothers and grandmothers got married 
and, therefore, it is a normal practice that every woman has to undergo.804 This was 
noted in many of the case studies examined. 
This conduct discourages victims from reporting these cases of forced marriages and 
rape. This allowed victims to wash, taking away crucial evidence that could be used 
against the perpetrator, in cases where some of the girls decided to lay charges at 
Mthontsasa police station. The challenge for prosecution is that it becomes the word 
of the victim against the word of the perpetrator and there is no forensic evidence to 
link the accused to the offence. Older women in Lusikisiki raise and socialise their 
daughters into believing that there is nothing wrong in being thwala’ed and the resultant 
sexual intercourse without consent.805  
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4 2 11 SEXUAL ASSAULT AND UKUTHWALA 
The crime of sexual assault replaces the common law crime of indecent assault806 in 
terms of section 68(1) (b) of the Act.807 Indecent assault consisted of unlawfully and 
intentionally assaulting, touching or handling another in circumstances in which either 
the act itself or the intention with which it is committed was indecent.808 It covered 
diverse types of indecent actions, ranging from the actual physical assault of the genital 
organs of another, to a mere touching of the so-called erogenous zones without the 
consent of the victim.809  
Section 5 of the Act defines sexual assault as conduct by any person who unlawfully 
and intentionally sexually violates a complainant without her or his consent. The 
perpetrator then commits the offence of sexual assault.810 A person, who unlawfully 
and intentionally inspires a belief in a complainant that he or she will be sexually 
violated, also commits the offence of sexual assault.811 The elements of this offence 
are the following: an act of sexual violation of another person, without the consent of 
such person, unlawfulness and intention.812  
The purpose of this crime is to criminalise sexual acts which fall short of actual 
penetration of the victim.813 The conduct of ukuthwala can be equated with the conduct 
required in section 5. The conduct of the suitor falls within the definition of sexual 
assault when he touches and inspires a belief in the victim of thwala that sexual 
violation will take place. This will probably happen in respect of the two forms of 
ukuthwala where there is no consent from the victim herself as well as the parents. 
Similarly, in the context of the practice in Lusikisiki, men who target children below the 
age of twelve years will be liable for committing a crime of sexual assault. Parents who 
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condone sexual violation of their minor children below the age of twelve years will be 
liable as accomplices to sexual assault. 
4 2 12 SEXUAL OFFENCES AGAINST CHILDREN AND UKUTHWALA 
Chapter 3 of the Act, comprising of sections 15 to 22, deals with sexual offences 
against children.814 The most important of these crimes, which has a serious bearing 
on the practice of ukuthwala, is intercourse with children under the age of sixteen 
years, even with their consent.815 This offence cuts across all three forms of ukuthwala, 
where the victim is a person below the age of sixteen years. In instances of the first 
form of ukuthwala where the girl below the age of sixteen years has consented, the 
charge will be statutory rape.816 A child, for purposes of sections 15 to 22, is a person 
twelve years or older but under the age of sixteen years. In the case of the ukuthwala 
where there has been no consent from the minor, the charge will be one of rape in 
terms of section 3 of the Act.817 In the context of what took place in Lusikisiki where 
girls younger than twelve years are thwala’ed and subsequently slept with by older 
men as Section 57 retains the common law position that children under twelve years 
of age cannot consent to sexual acts.818 It is for that reason that the provisions of 
section 3 of the Act819 will come into operation.  
It is therefore important to note that the conduct of ukuthwala can be equated with rape 
in terms of section 3 in all forms of ukuthwala even if the minor consented provided 
that she is below the age of twelve years, and statutory rape in respect of consensual 
sexual intercourse with a minor who is older than twelve years and younger than 
sixteen years of age. In the event of ukuthwala where there is no consent at all 
regardless of the age, the perpetrator will be liable for the offence of rape. The only 
defence available to the perpetrator of thwala who had sexual intercourse with consent 
with the minor child will be that he was deceived into believing that the child in question 
was sixteen years or older and he reasonably believed that the child was in fact older 
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than sixteen years.820 The defence will not hold in the event where there has been no 
consent from the victim of ukuthwala and to the subsequent rape. The court held in the 
case of De Reuck v Director of Public Prosecutions, Witwatersrand:821 
Children merit special protection by the State; the degradation of children impairs 
their dignity and contributes to a culture that devalues their worth. Society has 
recognised that childhood is a special stage in life, which is to be treasured and 
guarded, there is obvious physical harm suffered by victims of sexual abuse.822 
The latter is very important because children between the ages of twelve and sixteen 
years are not yet mature enough to properly appreciate the implications and 
consequences of sexual acts, let alone of marriage.823 Children should be protected 
against unscrupulous men who prey on young girls under the pretext of culture. 
Similarly, section 16 of the Act824 criminalises acts of sexual violation of children with 
their consent. This offence occurs where the child is twelve years or older, but under 
the age of sixteen and consents to the act of sexual violation, regardless of the sex of 
the child or the sex of the offender.825 The conduct of ukuthwala can be equated with 
the consensual violation of the child where the child who is the subject of thwala is 
twelve years or older but under the age of sixteen years and has consented to the 
thwala and the subsequent sexual violation even if it is consensual. In this situation, 
the offender should be charged with sexual assault in terms of section 5 of the Act.826  
his is also true in the second and third form of ukuthwala where there has been no 
consent from the child and, in such cases, the perpetrator will be charged for statutory 
sexual violation against the child. 
The only defence that the accused can invoke will be in respect of ukuthwala with 
consent and subsequent violations in terms of sections 15 and 16 where he contends 
that the child deceived him into believing that she was over the age of sixteen years or 
older and he reasonably believed that the child was over the age of sixteen years or 
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older.827 The defence provided by section 56 will not hold in respect of thwala where 
there has been no consent from the child. 
A man who is HIV positive and has sexual intercourse, even if consensual from the 
young women, within the practice of ukuthwala may be charged for attempted murder 
if charges are laid against him. In the case of S v Phiri828 an accused was found guilty 
of attempted murder. It was found that he had deliberately infected his girlfriend with 
HIV/AIDS.829 The court further held that it was sufficient for the finding of attempted 
murder, to establish that the appellant, by knowing that he was HIV positive, engaged 
in sexual intercourse with the complainant whom he knew was HIV negative, without 
any preventative measures. The conduct of the perpetrator entails the presence of 
mens rea in the form of dolus eventualis.830 The court took judicial notice of the fact 
that HIV-AIDS has no cure presently, and thus infection with the virus is likely to lead 
to a reduced life span.831 
This is similar to what is happening in Lusikisiki where young girls are taken by old sick 
men who had lost their wives to unknown sicknesses. It could possibly be assumed 
that they succumbed to HIV/AIDS. The older men now seek to have sexual intercourse 
with children under the misconception that if an infected person sleeps with a virgin, 
he will be cured of the HIV/AIDS virus. 
The Act832 makes an interim provision relating to the trafficking in persons for sexual 
purpose. This was pending the promulgation of the Prevention and Combating of 
Trafficking in Persons by the State President, signed on 29 July 2015. Sections 70 and 
71 give effect to South Africa’s international obligations as a party to the Protocol to 
Prevent, Suppress and Punish Trafficking in Persons, especially women and children. 
These sections have serious implications for ukuthwala in that in the recent past 
perpetrators take the victims of ukuthwala from the Eastern Cape Province to other 
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provinces such as the Western Cape and Gauteng. A case in point is S v Jezile833 in 
which the accused was charged with trafficking in persons, assault with intent to cause 
grievous bodily harm and common assault.834 In the case of trafficking in persons, the 
evidence was that the victim was transported from Ngcobo in the Eastern Cape to 
Cape Town via a taxi to become a wife to the accused.835 It is argued that ukuthwala 
where a victim is taken from one place to the other can be equated to trafficking in 
persons. 
4 2 13 THE CHILDREN’S ACT AND UKUTHWALA 
The Children’s Act836 is one of the most important and far-reaching pieces of legislation 
in the area of the law of persons and family law in recent South African history.837 It 
radically changes aspects of the law on the parent and child and extends the rights 
and protection that children enjoy.838 An important principle in the Act839 is found in 
chapter 2, which is the standard for the best interest of the child.840 This section 
denotes that certain factors must be taken into account where relevant, namely the 
child’s age, maturity and stage of development,841 the child’s physical and emotional 
security and her intellectual, emotional, social and cultural development.842 It is argued 
that ukuthwala creates a problem when children are subjected to such a practice, 
particularly in the context of what has been reported in Lusikisiki where girls as young 
as twelve were subjected to the practice. It affects children in many ways because it 
clashes with the best interests standards.843 Children have no say in the thwala and, 
in the main, it is done for the benefit of parents who will get lobolo from the prospective 
husband or his family.  
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Section 12(10) contains the overarching right of every child not to be subjected to 
social, cultural and religious practices that are detrimental to his or her well- being.844 
In the context of ukuthwala that involves a person below the age of sixteen years, it is 
submitted that any conduct arising from the thwala which is detrimental to the child’s 
well-being ought to be punishable in terms of common law crimes of abduction and 
kidnapping and other relevant statutory offences in terms of Sexual Offences Act and 
Related Matters Act,845 Children’s Act846 and Prevention and Combating of Trafficking 
in Persons Act.847 It goes without saying that the possible offences arising from such a 
practice will be common law abduction, kidnapping, rape, statutory rape, sexual 
assault, attempted rape, attempted sexual assault, trafficking in persons etc. The case 
studies that were studied suggest that in almost all the cases the aforementioned 
offences were committed by the perpetrators against children who were the victims. 
Section 12(2) (a) prohibits the giving out in either marriage or engagement of a child 
below the minimum age set by law for a valid marriage.848 In the case studies, some 
of the girls were given out in marriage or engagement by parents in exchange for 
payment of lobolo. Such conduct by parents falls foul of the provisions outlined in 
section 12(2) (a) of the Act.849 Section 12(2) (b) prohibits giving a child above the 
minimum age in marriage or in engagement without her consent.850 It is argued that 
the latter section is a shield against the practice of ukuthwala where the child has not 
given her consent. Section 305 criminalises parental child abuse, read with various 
provisions which underscore the child protection system.851 It is argued that section 
305 of the Act is useful to ensure that parents who are involved in the practice of 
ukuthwala do not escape justice, because they cannot be charged with the common 
law offences of abduction and kidnapping. 
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4 2 14 THE PREVENTION AND COMBATING OF TRAFFICKING IN PERSONS 
ACT AND UKUTHWALA 
Trafficking in persons is a global phenomenon that involves obtaining or maintaining 
labour or services of a person through the use of force, fraud or coercion in violation 
of an individual human’s rights. There are many similarities between trafficking and 
ukuthwala as seen in previously mentioned case studies and, more importantly, in the 
case of S v Jezile852 in the Western Cape Province. The similarities between trafficking 
and ukuthwala are that victims of ukuthwala are transported from the rural Eastern 
Cape Province to the urban areas of Western Cape and Gauteng provinces.  
Trafficking in persons happens everywhere in the world including South Africa. Victims 
of trafficking are preyed upon because of their lack of information, poverty and 
unfavourable socio-economic circumstances. The latter can be equated with 
ukuthwala, particularly in the Lusikisiki District, where victims are mainly drawn from 
impoverished backgrounds. They are lured with money, deceived by false promises, 
abducted, sold by their families and otherwise exploited. It is therefore argued that 
trafficking in person and ukuthwala as it relates to minors are synonymous. The slight 
difference between ukuthwala and trafficking in terms of the Trafficking in Persons Act 
is that, in the case of ukuthwala, the victims are transported for sexual exploitation 
whereas in the Act it is for broader purposes that include labour exploitation, forced 
military service and for removal of body parts. The other difference is that ukuthwala is 
mainly targeted at girl children whereas the Act includes boys. Therefore trafficking in 
terms of the Act is gender neutral. 
4 2 15 THE DOMESTIC VIOLENCE ACT AND UKUTHWALA 
Domestic violence is a serious social evil that has high prevalence within the South 
African society.853 The victims of domestic violence are among the most vulnerable 
members of society, children and women.854 Domestic violence takes many forms and 
may be committed in a wide range of domestic relationships.855 Ukuthwala can be 
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equated to another form of domestic violence in the context where a woman or a girl 
child is coerced into a marriage that she has not consented to. Further domestic 
violence is committed when the victim finds herself in a situation where she is coerced 
to sleep with a prospective husband against her wishes in the context of a customary 
marriage arising from the thwala custom. 
Remedies available to the victims of domestic violence have proved to be ineffective 
in that the majority of the victims of domestic violence are unaware of their 
constitutionally enshrined rights, particularly in the rural areas where ukuthwala and 
abuse of women and children is prevalent. Most of the victims of domestic violence 
assume that it is normal for a man to assault or want sex even if she does not want it 
because the man has paid lobolo. Secondly, generally men are socialised into thinking 
that women are just commodities who can be subjected to all forms of abuse whenever 
they feel like it. The latter notion has also been reinforced by the patriarchal nature of 
African customary practices which sees women as subordinate to men. 
The purpose of this Act is therefore to afford victims of domestic violence the maximum 
protection from domestic abuse that the law can provide.856 A further purpose of the 
Act is to introduce measures that seek to ensure that the relevant organs of state give 
full effect to the provisions of the Act.857 The latter is critical precisely because, in the 
context of ukuthwala in rural areas , the police in particular have been found wanting, 
in that some will turn victims away and say they must discuss problems relating to 
customary law marital issues amongst the family. The latter attitude is borne from the 
fact that some police personnel believe that customary issues by their very nature do 
not amount to criminal conduct. This largely compromises the rights of rural women 
who are either illiterate and ignorant of their rights or unaware of their rights in terms 
of the South African Constitution.858 In addition, police officers may have been 
socialised into accepting this state of affairs.  
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The Act859 defines domestic relationships in a number of ways however one that comes 
close to the thwala custom means a relationship between a complainant and a 
respondent in which they are in an engagement, dating or customary relationship, 
including an actual or perceived romantic, intimate or sexual relationship of any 
duration; or they share or recently shared the same residence.860 In most cases when 
a girl or young woman is being thwala’ed, force and coercion are used, unless there 
has been prior arrangement for the thwala between the young woman and her suitor. 
In the absence of prior arrangement between parties to the thwala customary practice, 
force is inevitable. In terms of the Act, domestic violence means physical abuse; sexual 
abuse; emotional, verbal and psychological abuse; economic abuse; intimidation; 
harassment; stalking; damage to property; entry into a complainant’s residence without 
consent, where the parties do not share the same residence; or any other controlling 
or abusive behaviour towards a complainant. 
It is submitted that ukuthwala in the absence of consent and prior arrangement 
between parties falls within the definition of domestic violence in terms of the Act.861 It 
is further submitted that the two forms of ukuthwala where the victim did not consent 
to the thwala with parental consent and where neither the victim nor the parent 
consented to the thwala, falls directly within the ambit of domestic violence against the 
victim. However, where there has been a prior arrangement between the parties in the 
thwala, it cannot be argued that it amounts to domestic violence in terms of the Act862 
because there is no violence and parties have engaged in the custom by mutual 
consent. 
There are particular forms of domestic violence that can be equated to ukuthwala 
where there has been no prior arrangement between the parties or consent from the 
victim. As alluded to earlier, for the thwala to be carried out there has to be use of force 
or the threat of the use of force. The Act863 refers to the use of force or threat of force 
as meaning physical abuse.864 It further refers to uttering or conveying a threat, or 
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causing a complainant to receive a threat which induces fear as intimidation.865 
Intimidation can be equated with ukuthwala, particularly as practised in the Lusikisiki 
district. A pattern of conduct that induces the fear of harm to a complainant, as is more 
often than not the case in the thwala custom, which amounts to harassment in terms 
of the Act.866 Inevitably, when a young woman or a girl child has been thwala’ed, as it 
has been the practice in Lusikisiki that they would be subjected to conduct that abuses, 
humiliates, degrades or otherwise violates the sexual integrity of the victim.867 Such 
conduct is referred to as sexual abuse in the Act.868 
4 2 16 CIVIL MARRIAGES ACT AND UKUTHWALA 
Section 24 of this Act states that no marriage officer shall solemnize a marriage 
between parties of whom one is a minor unless the consent to the party or parties, 
which is legally required for the purposes of contracting the marriage, has been granted 
and furnished to him in writing.869 This means that a minor is not allowed to enter into 
a marriage relationship unless consent is given by the person who is legally required 
to furnish it, and this has been received in writing. In the context of child marriages 
arising from the thwala, there is absence of consent by the minor and therefore they 
are excluded from entering into a marriage relationship. In the event that the minor 
does not have a guardian who can give consent, section 25 of this Act provides that if 
a commissioner of child welfare is, after proper inquiry, satisfied that a minor who is 
resident in the district or area in respect of which he holds office is for any reason 
unable to obtain the consent of his parents or guardian to enter into a marriage, such 
Commissioner of Child Welfare may, in his discretion, grant written consent to such 
minors to marry a specified person, but such Commissioner shall not grant his consent 
if one or the other parent of the minor whose consent is required by law or his guardian 
refuses to grant consent to marriage.870 
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No boy under the age of eighteen years and no girl under the age of fifteen years shall 
be capable of contracting a valid marriage without written permission of the Minister, 
or any officer in the public service authorised thereto by him, which he may grant in 
any particular case in which he considers such marriage desirable. Such permission 
shall not relieve the parties to the proposed marriage from the obligation to comply with 
all other requirements prescribed by the law, provided further that such permission 
shall not be necessary if, by reason of any such requirement, the consent of a judge 
or court having jurisdiction in the matter is necessary and has been granted.871 
If parties appear before a marriage officer for the purpose of contracting a marriage 
with each other and such marriage officer reasonably suspects that either of them is 
of an age which debars her or him from contracting a valid marriage without the 
consent or permission of some other person, he may refuse to solemnize a marriage 
between them unless he is furnished with such consent or permission in writing or with 
satisfactory proof that the party in question is entitled to contract a marriage without 
such consent or permission.872 Any person who makes a false representation or false 
statements knowing them to be false, shall be guilty of an offence and liable, on 
conviction, to the penalties prescribed by the law of perjury.873 
The Civil Marriages Act did not recognise customary marriages and therefore people 
married in terms of customary law were not covered by this Act. It was within that 
context that the legislature enacted the Recognition of Customary Marriages Act of 
1998. The purpose of this latter Act was to bring customary law marriages on par with 
civil marriages. Customary law marriages were always on the periphery until the 
promulgation of this Act.874 
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4 2 17 RECOGNITION OF CUSTOMARY MARRIAGES ACT AND UKUTHWALA 
Ukuthwala is not in itself a marriage, but rather a passage towards a customary law 
marriage. It is important to ensure that any party to a marriage is eligible to enter into 
marriage, because it is deemed a life-long relationship.   
The objectives of this Act875 are to make provisions for the recognition of customary 
marriages.876 It further specifies the requirements for a valid customary marriage.877 It 
also regulates the registration of a customary marriage, to provide for the equal status 
and capacity of spouses in customary marriages.878 It regulates the proprietary 
consequences of customary marriages and the capacity of spouses of such 
marriages.879 It further regulates the dissolution of customary marriages.880 
The Act provides that for a customary marriage to be valid, the prospective spouses 
must both be above the age of eighteen years, and must both consent to be married 
to each other under customary law.881 The latter is the direct opposite of what took 
place and was reported on in Lusikisiki, where elderly men take girls as young as 
twelve years to be their wives under the pretext of the customary law practice of 
ukuthwala. The second problem is that young girls of twelve years cannot consent to 
marriage and sexual intercourse. The other problem is that even if the girls are of an 
age, if consent is lacking, particularly in the context of ukuthwala where there is no 
consent from the girl as well as the parents, it violates the provisions of section 3(1). 
The marriage must be negotiated and entered into or celebrated in accordance with 
customary law.882 The latter provision seeks to address the problem of forced 
marriages under the guise of customary law practice. Traditionally, Africans knew the 
consequences of parties that are forced into a marriage that they do not want. Forced 
marriages are not synonymous with the traditional practice of ukuthwala. 
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The spouses to a customary marriage have a duty to ensure that their marriage is 
registered.883 The marriages in the stated case studies were never registered, in direct 
conflict with the provisions of section 4 of the Act.884 A wife in a customary marriage 
has, on the basis of equality with her husband and subject to the matrimonial property 
system governing the marriage, full status and capacity, including the capacity to 
acquire assets and to dispose of them, to enter into contracts and to litigate, in addition 
to any rights and powers that she might have under customary law.885 In the context 
of the case studies wherein children are married to older men, the relationship cannot 
be classified as being equal because of the ages of the wives who lack the necessary 
capacity in law to contract and to litigate. Clearly, the practice in Lusikisiki is 
diametrically contrary to the provisions of section 6 of the Act.886  
In conclusion, certain practices that purport to be the traditional customary law practice 
of ukuthwala, particularly in the district of Lusikisiki, constitute crimes both in common 
law and in statutory law. Some of the practices can be equated to the common law 
offences of abduction and kidnapping and to the statutory offences of rape, sexual 
assault and trafficking in persons. It is argued that the practice contravenes the 
provisions of the Children’s Act, the Civil Marriages Act and the Recognition of 
Customary Marriages Act. 
4 2 18 AGE OF MAJORITY AND UKUTHWALA 
The Age of Majority Act set the age of majority at twenty-one years at which time a 
child becomes a major. A major is the legal term for an adult. The age of majority used 
to be twenty-one years, but was changed in 2007 to bring it in line with the definition 
of a child in the Constitution of the Republic of South Africa. The Children’s Act887 has 
cleared the confusion regarding the age of majority in South Africa by lowering the age 
of majority to eighteen years in line with the Constitution of the Republic of South 
Africa.888 In essence this means that a child acquires legal capacity to enter into a legal 
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contract at eighteen years, unless another age is specifically set out in a particular law. 
A child who reaches the age of majority is able to conclude valid contracts without 
parental assistance, including marriage and other contracts. 
The child protection provisions in the Bill of Rights and the Children’s Act are afforded 
to all persons under the age of eighteen years. A child is considered by the law to be 
capable and mature enough to consent to sex at the age of sixteen years.889 The age 
at which a child may enter into a marriage without parental consent in terms of 
customary law is eighteen years in terms of the Recognition of Customary Marriages 
Act.890 The Children’s Act prohibits the arrangement of marriages or engagements for 
children below the minimum age of twelve years for girls and fourteen years for boys 
for consideration of a valid marriage. The latter is in direct conflict with ukuthwala as 
practiced in Lusikisiki where young girls are being targeted by elderly men. 
The age at which a girl can enter into any form of marriage is clarified by the national 
laws as being eighteen years. Those men who abduct girls as young as twelve years 
are committing an offence in terms of common law and the various legislative 
enactments. It is submitted that ukuthwala cannot be used as a legitimate customary 
practice to force parents to enter into negotiations for a customary marriage where the 
girl is below the age of eighteen years. In the event of a child below the age of eighteen 
years, Ministerial consent is required, provided such marriage is to the benefit of the 
minor child.  
4 2 19 PROTECTION FROM HARASSMENT ACT AND UKUTHWALA 
The enactment of the Protection from Harassment Act891 came into force on 27 April 
2013, and is designed to give effect to some of the most fundamental human rights 
contained in the Constitution.892 It affords victims of harassment an effective remedy 
against such behaviour and introduces measures that will enable the relevant organs 
of state to give full effect to the provisions of this Act.893 It applies to everyone and it 
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may also apply to a perpetrator of ukuthwala. For this reason, the Act’s possible impact 
on the cultural practice of ukuthwala will be discussed.  
The Act894 permits any person who alleges that she is being subjected to harassment 
to apply to a Magistrate’s Court for a protection order against harassment.895 In terms 
of this Act,896 harassment means directly or indirectly engaging in conduct that the 
respondent knows or ought to know: 
(i) causes harm or inspires a belief that harm may be caused to the 
complainant or a related person by unreasonably:897 
(a) Following, watching, pursuing or accosting of the complainant or a 
related person, or loitering outside of or near the building or place 
where the complainant or related person resides or carries on 
business, studies or happens to be;898 
(b) Engaging in verbal, electronic or any other communication aimed at 
the complainant or a related person, by any means, whether or not 
conversation ensues;899 or 
(c) Sending, delivering or causing the delivery of letters, telegrams, 
packages, facsimiles, electronic mail or other objects to the 
complainant or a related person or leaving them where they will be 
found by, given to, or brought to the attention of the complainant or 
related person.900 Harassment may be either non-sexual or sexual in 
terms of the Act.901 
(ii) amounts to sexual harassment of the complainant or a related person.902 It 
is argued that ukuthwala as it is currently practiced in Lusikisiki falls within 
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the definition of harassment in terms of the Act.903 In terms of the Act,904 
harassment can either be non-sexual or sexual harassment. The Act 
defines sexual harassment as meaning: 
(a) unwelcome sexual attention from a person who knows or ought 
reasonably to know that such attention is unwelcome;905 
(b) unwelcome explicit or implicit behaviour, suggestions, messages or 
remarks of a sexual nature that have the effect of offending, 
intimidating or humiliating the complainant or a related person in 
circumstances which a reasonable person, having regard to all 
circumstances, would have anticipated that the complainant or related 
person would be offended, humiliated or intimidated;906 
(c) implied or expressed the promise of reward for complying with a 
sexually-orientated request;907 or 
(d) implied or expressed the threat of reprisal or actual reprisal for refusal 
to comply with a sexually orientated request.908 It is argued that 
ukuthwala falls within the definition of sexual harassment in terms of 
the Act.909 
In the context of harassment, the complainant may apply to the courts for a protection 
order and the court may, as soon as is reasonably possible, consider the application. 
In doing so, the court may consider any additional evidence it deems fit, including oral 
evidence or evidence by affidavit.910 If the court is satisfied that there is prima facie 
evidence that the respondent is engaging in, or has engaged in, harassment and that 
harm is being, or may be, suffered by the complainant or a related person as a result 
of that conduct if a protection order is not issued immediately, and if the protection to 
be accorded is likely not to be achieved if prior notice of the application is given to the 
respondent, the court may issue an interim protection order without affording a 
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respondent a chance to be heard.911 It is unfortunate that many people are not aware 
of the protection measures that are provided by the Act.912 It is even more so when the 
police and other service providers to whom these cases of ukuthwala and other similar 
cultural practices are reported lack the necessary insight. Much needs to be done in 
terms of educating rural communities about legal protective measures to ensure that 
this practice of exploiting young girls under the pretext of culture is rooted out in our 
rural communities. 
4 2 20 PREVENTION AND COMBATING OF TORTURE OF PERSONS ACT AND 
UKUTHWALA 
The Republic of South Africa has a shameful history of gross human rights abuses, 
including torture of persons and other cruel and inhumane or degrading treatment or 
punishment of its citizens and inhabitants.913 The relevance of this Act is aimed at 
curbing institutionalised abhorrent forms of customary law practices by traditional 
authorities in rural areas including ukuthwala. When ukuthwala is committed because 
it has been instigated by a traditional authority acting in his or her official capacity falls 
within the ambit of section 3 (b) of the Act, which describes torture as occurring as 
follows: 
For any reason based on discrimination of any kind, when such pain or suffering is 
inflicted by or at the instigation of, or with the consent or acquiescence of a public 
official or other person acting in an official capacity, but does not include pain or 
suffering arising only from, inherent in or incidental to lawful sanctions.914 
South Africa has, since 1994, become an integral and accepted member of the 
community of nations and is committed to the prevention and combating of torture of 
persons, among others, by bringing persons who carry out acts of torture to justice as 
required by international law.915  
The objects of the Act are to – 
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(i) Give effect to the Republic’s obligations concerning torture in terms of the 
Convention, in particular – 
(a) the recognition that the equal and inalienable rights of all persons are 
the foundation of freedom, dignity, justice and peace in the world;916 
(b) the promotion of universal respect for human rights and the protection 
of human dignity;917 
(c) that no one shall be subjected to acts of torture or other cruel and 
inhuman treatment or punishment;918 
(ii) provide for the prosecution of persons who commit offences referred to in 
this Act and for appropriate penalties;919 
(iii) provide for measures aimed at the prevention and combating of torture;920 
and  
(iv) provide for the training of persons, who may be involved in the custody, 
interrogation or treatment of a person subjected to any form of arrest, 
detention or imprisonment, on the prohibition and the combating of 
torture.921 
The ukuthwala cultural practice in Lusikisiki is an insult to the dignity, freedom and 
equal rights of girl children and as such is against the objectives of this Act.922   
The State has a duty to promote awareness of the prohibition against torture, aimed at 
the prevention and combating of torture.923  This is more important in the context of 
ukuthwala in rural areas where the state has to engage in continuous awareness to 
prevent the process, not only during the 16 days of activism against women and 
children, but throughout the year. The process of awareness should be a process 
rather than an event, to ensure that the practice is rooted out in rural areas. The training 
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must focus mainly on the traditional leaders who hold control and authority in rural 
areas of the Republic of South Africa. Police and other government agencies at the 
grassroots level need to be trained and educated to equip them to deal with such cases 
when they are reported. Perhaps gender equality should be included in the school 
syllabus to ensure that young boys are taught at an early age to respect and protect 
young girls and women. 
4 3 CHILD JUSTICE ACT AND UKUTHWALA 
The aim of this Act924 is to establish a criminal justice system for children who are in 
conflict with the law, in accordance with the values underpinning the Constitution and 
international obligations of the Republic of South Africa.925 A central feature of this new 
criminal justice system for children is the possibility of diverting matters involving 
children who have committed offences away from the formal criminal justice system in 
appropriate cases.926 Children who cannot be diverted are to be dealt with in the 
criminal justice system in the child justice court.927 The Act aims to further expand and 
entrench the principle of restorative justice in the criminal justice system for children 
who are in conflict with the law, while ensuring that they take responsibility and 
accountability for the crimes they have committed.928 
The Child Justice Act929 will only be applicable in the case of ukuthwala when an 
offence associated with the practice has been committed by a child. In terms of the 
Act, a child is defined as any person under the age of eighteen years and, in certain 
circumstances, means a person who is eighteen years or older but under the age of 
twenty-one years whose matter is dealt with in terms of section 4(2).930 This means 
that a person who committed an offence and was ten years or older but under the age 
of eighteen years when he committed an offence but was of age when handed a written 
notice to appear in court in terms of section18 or 22, served with summons in terms of 
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section 19 or arrested in terms of section 20 for that offence.931 Such a person may be 
dealt with as if he is a child provided that the Director of Public Prosecutions having 
jurisdiction has given authority in accordance with the National Directives issued by 
the Director of Public Prosecutions for the matter to be dealt with as if the person is 
charged as a child in terms of the Act.932 
This Act provides for schedules of offences with which a child may be charged, namely 
schedules 1, 2 and 3.933 Schedule1 covers the minor offences, schedule 2 the serious 
offences and schedule 3 the most serious offences. In the case of schedule 1, diversion 
may be considered by a prosecutor in chambers and sent to the magistrate in 
chambers for an endorsement as a court order in terms of section 42.934 In respect of 
schedule 2, the prosecutor must get authorisation from a Senior Public Prosecutor for 
purposes of diversion.935  In the case of schedule 3, the Director of Public Prosecutions 
having jurisdiction may, in writing, indicate that the matter be diverted if exceptional 
circumstances exist.936 
Some of the offences arising from the thwala may fall within schedule 1, in which case 
the prosecutor may divert them in terms of section 41. However, some may fall within 
schedule 2 of the Act and the prosecutor may not readily divert without the 
authorisation of the Senior Public Prosecutor. In the most serious cases that fall within 
schedule 3 an authorisation may have to be obtained in writing from the Director of 
Public Prosecution who has jurisdiction over the matter, and exceptional 
circumstances should be present for the matter to be diverted. 
Some of the cases that may arise due to thwala that fall within schedule 1 have been 
discussed earlier. They include common assault and acts of consensual penetration 
with certain children (statutory rape) and acts of consensual sexual violation with 
children (statutory sexual assault), as referred to in, and subject to, section 15 and 16 
of Act 32 of 2007. Some fall within schedule 2 and 3 and include assault with intent to 
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cause grievous bodily harm, abduction, sexual assault, compelled sexual assault, 
flashing and sexual exploitation of children, rape and compelled rape. 
In cases where a child in conflict with the law has committed any offence discussed 
above, this may be diverted in appropriate cases.937 It is argued that even when a child 
in conflict with the law has committed an offence, he may not be diverted as a matter 
of principle, but diversion will be considered if the merits so dictate. If a child has 
committed a schedule 3 offence exceptional circumstances must be present to warrant 
a diversion of the matter. If not, the matter will be dealt with at the Child Justice Court 
in a normal way in terms of the Child Justice Act. 
4 4 CULTURAL DEFENCE AND UKUTHWALA IN SOUTH AFRICA 
South Africa is not the only country that is grappling with the dilemma of a pluralistic 
legal system.938 Many countries the world over, particularly those that are former 
colonies of foreign countries, have inherited pluralistic legal systems. In Ngatayi v R939 
the High Court of Australia observed: 
The existence of systems of law side by side, the prevailing one and aboriginal 
customary law, with their very different attitudes to guilt and responsibility, creates 
serious problems and the question how far our laws should apply to aboriginals 
and how far their law should be allowed to apply to them is controversial.940 
More often than not the South African legal system has to grapple with the question of 
culture in the legal sphere because often culture collides with the constitutionally 
enshrined rights.941 Over a period of hundred and fifty years, a modus vivendi was 
gradually worked out for South Africa’s indigenous customary laws and the imported 
colonial laws.942 However, the relationship was hardly an equal one.943 The two 
systems finally came to be treated on the same level only at the dawn of a democratic 
Constitution.944 Section 211(3) of the Constitution obliges all the courts to apply 
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customary law when that law is applicable, subject to the Constitution and legislation 
that specifically deals with customary law.945 
It seems as if the question between customary and common law has been settled, but 
an area still to be explored and settled is criminal and customary law.946 Criminal law 
primarily deals with the relationship between the state as prosecuting organ and the 
criminal as a private individual.947 The African customary law consists of the unwritten 
and written laws of the indigenous communities.948 Because customary law is closely 
identified with African cultural traditions, the courts accepted that its application rested 
on the constitutional guarantee of culture.949  
In this regard, an issue that invites serious consideration is what Anglo-American 
jurisdictions term a cultural defence.950 This defence allows members of minority 
cultures to argue that they should be completely acquitted of criminal charges, or their 
culpability be at least mitigated, on the ground that their cultural norms were the reason 
for the commission of crimes.951 A critical issue in the cultural defence is a distinction 
between dominant and minority cultures.952 The principal arm of state control is criminal 
law.953 It encodes the state’s dominant cultural values, and is deemed applicable to 
everyone.954 The dominant regime is therefore extended to the entire population, 
regardless of the values and practices of the minority groups.955 South African courts 
have never entertained a defence of culture,956 an odd omission because culture has, 
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on several occasions, been argued in this manner957 and, of course, African culture 
has long been accepted as part of our legal system.958  
In South Africa, the most convenient place at which to start an account of customary 
law is the Law of Evidence Amendment Act.959 It provides that: “any court may take 
judicial notice of indigenous law in so far as such law can be ascertained readily and 
with sufficient certainty.960 The term “indigenous law” is defined broadly by the Act to 
mean “Black Law or customs as applied by the Black tribes in the Republic or in 
territories which formerly formed part of the Republic”.961 It is trite that South African 
courts have always operated on an unspoken assumption that, for criminal matters, 
only the common law is applicable because of its perceived supremacy over customary 
law.962 The impact of the marginalisation of customary law in the South African criminal 
law jurisprudence resulted in the criminal law failing to provide for a distinct or separate 
defence based on culture.963 Culture plays a role in at least two stages of a criminal 
case, first during the process of inquiry to ascertain if the general requirements for a 
particular crime have been met, and secondly, when a suitable punishment for a 
convicted accused must be determined.964  
4 4 1 CHARACTERISTICS OF CULTURAL DEFENCE IN SOUTH AFRICA 
Common law is the primary source for South African criminal law but, as a result of 
modern needs, statutory offences have been introduced by means of legislation.965 In 
general, there are five requirements for criminal liability in terms of common law, 
namely legality, conduct, fulfilment of definitional elements, unlawfulness and 
culpability.966 The state has to prove all these elements beyond a reasonable doubt in 
order to convict a defendant of a common law offence in South Africa.967 Situations 
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can arise when a particular conduct can be perceived as a crime when looked at 
through a common law lens, yet classified as indigenous custom by looking at it 
through a customary law perspective,968 a case in point being the thwala. The Jezile 
case demonstrated that the custom invited the cultural defence, however the court did 
not consider the issue because it viewed the conduct of the accused as not falling 
within the thwala custom in its traditional sense.969 It is submitted that it is a missed 
opportunity to address the perennial dilemma of a cultural defence in criminal 
proceedings in the South African courts. 
(a) Key factors to be considered by the defence 
The actions of the accused persons must be influenced by their cultural belief that they 
acted in accordance with their cultural beliefs and did not believe that they were 
breaking the sanctioned state law.970 The theoretical basis of cultural defence is, in 
essence, proportionality and equal treatment.971 Bennett states that: 
retribution is the most important function of criminal justice, especially in the eyes 
of the public,972 and proportionality is a critical factor because individuals should 
suffer only as much as they legally and morally deserve and that is the reason why 
their cultural orientation should be taken into account.973 
All cultures deserve equal respect, in other words, a dominant culture should not 
penalise those living according to a minority culture.974 Therefore the Bill of Rights 
should regulate the application of customary law in a multi-cultural society like South 
Africa to ensure that it does not infringe on the rights of people who do not conform to 
such a culture. 
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(b) Requirements for the defence 
Van Broeck’s approach is adopted in discussing the elements of cultural defence as 
they relate to the thwala custom:975 
(i) A dichotomy between the African and Eurocentric cultures 
It is common cause that the African population constitutes a majority in South Africa, 
but they are not the dominant power and their culture tends to be treated as inferior.976 
For this and other reasons of South African history, section 31(1) of the Constitution is 
worded as follows:  
persons belonging to a cultural community may not be denied the right to enjoy 
their culture.977 
This statement resonates well with the South African situation because not only is 
South Africa divided along racial lines but even amongst Africans there is no singular 
and uniform culture. In Christian Education South Africa v Minister of Education,978 the 
court held:  
the term cultural community here removes the troublesome definitional problems 
implicit in minority.979 
Thus the court provided a pragmatic approach in the interpretation of culture that is 
based on dominant and subordinate ideologies instead of mere numbers or physical 
power.980 
(ii) A meaning of culture in the South African context 
Legally, culture is understood to refer to the people’s knowledge, beliefs, arts, morals, 
laws and customs; in other words everything that humans acquire by virtue of being 
members of society.981 Scholars, to the contrary, regard culture as the combination of 
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social characteristics that identify groups as a distinct.982 As Van Broeck says, culture 
is an all-encompassing system for thinking, doing and evaluating983 and has a certain 
logic and composition,984 human actors constantly change it and so it never achieves 
a complete coherence because of the changing material conditions of the people; 
hence it is referred to as living customary law and is dynamic.985 The Constitutional 
Court, in a number of judgements, indicated that it will give effect to only a “living” 
version of customary law, one that that has evolved and developed to meet the 
changing needs of the community.986 In Shilubana and Others v Nwamitwa and 
Others,987 Van der Westhuizen J emphasised the freedom of the community to change 
its customary laws in response to new social problems.988 He held further that:  
cultural traditions should not be regarded as static and systematically integrated, 
but, rather, as contradictory, contested and dynamic.989 
This case was closely followed by a judgment in MEC for Education, KwaZulu Natal, 
and Others v Pillay.990 In this case, O’Regan J said that:  
culture serves to give meaning to the lives of the individuals, thereby helping to 
fulfil the overall goals of human dignity and the unity and solidarity amongst all who 
live in our diverse society.991 
It is prudent for the courts to allow culture to organically evolve informed by the way of 
life of the people and to avoid imposing a false internal coherence and unity on a 
particular cultural community.992 
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(iii) The cultural assimilation dilemma in South Africa 
Urbanisation of South Africa led to the assimilation of the African people to the 
missionary beliefs of western civilisation to the detriment of cultural practices and ways 
of life. The main purposes of culture is to distinguish one group from another, its 
ambivalent nature means that cultures are always overlapping with and absorbing 
elements from one another.993 White settlers introduced the Roman Dutch Law to the 
detriment of the indigenous customs and practices.994 This is termed the process of 
assimilation.995 The problem today is the existence of customary law alongside Roman 
Dutch law, which created a pluralistic legal system, with inherent contradictions 
between these two systems of law. A major problem with the cultural defence in this 
context is the difficulty of determining to what extent an accused’s claim of cultural 
motivation should be believed.996 Assimilation was an explicit goal of the apartheid 
state social policy,997 with criminal law being used to achieve this aim.998  
While certain cultural values and norms may be lost, others like ukuthwala and male 
primogeniture survived to this day, hence the dilemma regarding their applicability.999 
Assimilation is a process at work in all societies at all times; the people never observe 
the norms of one particular culture to the exclusion of others.1000 A persistent feature 
of everyday life is the fact that people who espouse radically different values and 
lifestyles still manage to co-exist and co-operate.1001  
(iv) Is the act of thwala approved or obligatory in the South African society? 
The fact that an accused lives in accordance with the dictates of certain cultural beliefs 
does not mean that his or her acts are required, or even approved, by the legal system 
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unless they are consistent with the Bill of Rights.1002 Although all members of a cultural 
group may acknowledge the same set of values and norms, they are not expected to 
act in the same way because of factors like education, religion and class position.1003 
Alternatively, differences in values may be insignificant due to apathy.1004 It is a well-
established fact that in each culture age, gender and other factors specify the different 
roles individuals must play according to their positions in the social hierarchy.1005  
Ukuthwala is a method of negotiating a customary marriage, which is generally 
available only to men.1006 It is a customary practice associated with the Nguni cultures 
but not to all,1007 and is certainly not obligatory.1008 Ukuthwala is not the only option 
available to an accused for negotiating a marriage, a factor that may determine his 
culpability in charges of abduction, kidnapping and trafficking in persons.1009  
(v) The act of thwala must conform to the law 
Conformity with the current legal requirement is an important consideration in the case 
of thwala.1010 If an accused is to plead the cultural defence, then all the prerequisites 
of the practice of thwala must have been observed regarding consent and the 
attainment of age of majority and absence of violent force amongst others.1011 Undue 
coercion and sexual intercourse, for instance, were never contemplated in the 
traditional understanding of the custom.1012 
Establishing the exact requirements for a particular cultural practice is difficult because 
of the different cultural backgrounds of the South African society, particularly in the 
context of the “living customary law” and nature that is in constant adaptation due to 
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constant shifts in attitudes and behaviour because of the process of assimilation.1013 
Even from the point of view of the legal system itself, there is currently no agreement 
on all the elements of a traditional practice of ukuthwala.1014 Hence, government has 
commissioned the South African Law Reform Commission to look at the custom of 
ukuthwala. 
(vi) The act must not be inconsistent with common law or legislation 
The cause of the accused’s crime must have been culture not simply socio-economic 
circumstances.1015 The requirement does not imply that the accused was acting in 
conscious conformity with the state law, but rather that the act was directly linked to 
common law or legislation.1016 Courts will undoubtedly find this connection difficult to 
establish when trying to establish the plausibility of a cultural defence.1017 It is a not a 
secret that economic factors are the reason for resorting to the thwala custom.1018 It is 
favoured by those wishing to avoid the time and expense of a formal proposal of 
marriage, or by the guardians of young girls in need of an immediate source of 
income.1019  
(c) Way forward 
Van Broeck’s recommendation of a three-stage approach to the application of the 
cultural defence, where appropriate, in the context of thwala is supported.1020 The court 
should consider the accused’s cultural reasons for the thwala, which is a subjective 
inquiry.1021 Secondly, the minority group that do not subscribe to the dominant culture 
of ukuthwala must agree with the accused’s viewpoint, whether or not they consider 
the act justifiable in the circumstances of the case.1022 Thirdly, the cultural norm of the 
minority must be consistent with that of the majority.1023 The Bill of Rights must be the 
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benchmark for any act or conduct by both the adherents of majority and minority 
cultures. Van Broeck’s approach should be adopted by courts to expose and punish 
the distorted forms of ukuthwala, that are prevalent in South Africa. 
4 4 2 THE STATUS OF THE CULTURAL DEFENCE IN SOUTH AFRICAN 
CRIMINAL LAW PROIR CONSTITUTIONALISM 
Before the case of De Blom,1024 the courts refused to accept ukuthwala custom as a 
defence against the crime of abduction.1025 In R v Njova1026 the court held that the 
removal by a native man of a girl for the purposes of marriage or sexual intercourse 
constitutes a crime of abduction.1027 In another case, Ncedani v R,1028 it was confirmed 
that the forcible removal of a minor girl without her or her guardian’s consent 
constitutes a crime of abduction.1029 A similar view was taken in R v Sita,1030 where it 
was argued that the parents’ lack of consent in the taking away of their daughter was 
overcome by the custom of thwala.1031 The court however disagreed because it failed 
to see that a custom, irrespective of whether it was legal or illegal, could override 
common law crime and held: 
The Common Law as regards this offence requires the consent of parent and 
guardians before the girl can be taken from their possession for the purpose of 
marriage. Their consent is an essential and a right completely given to them and I 
cannot see how a right so given can be taken away by a custom.1032  
In R v Mane,1033 the court held that “we wish to make it very clear that a man, who 
forces a woman to have connection with him after [a] marriage ceremony which has 
taken place without her consent, commits the crime of rape”.1034 In R v Swaartbooi,1035 
the court held that it would not recognise a barbarous custom of thwala as a defence 
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to a charge of assault that might have been committed against the girl who tried to 
resist attempts made by the suitor and his party to abduct her.1036 
If the cultural defence is to be taken seriously in South African law, it could influence 
any one of the following three decisions in criminal proceedings: whether to lay a 
charge, whether to prosecute and what type of sentence to impose.1037 The defence 
could affect the three elements of liability: capacity,1038 unlawfulness and culpability in 
the form of negligence or intention.1039 Thwala is most likely to have a bearing on the 
latter two.1040  
The required mens rea in crimes associated with thwala is dolus, which does not 
involve negligence.1041 This consists of a cognitive element, implying knowledge of the 
definition of a crime and the unlawfulness of the act, together with a conative element, 
implying a direct intent towards a certain act or result.1042 In other words, 
notwithstanding an awareness that the action is unjustified1043 and that it constitutes a 
crime,1044 the accused goes ahead and acts.1045 An accused facing a charge of 
abduction, assault or rape, however, could plead that the act is justified, because it is 
permitted by the custom of thwala and or that the girl has consented.1046 It is submitted, 
though, that the latter defence may not hold in an event where the victim of thwala is a 
minor. 
4 4 3 CAN A CULTURAL DEFENCE BE RAISED IN RELATION TO UKUTHWALA 
IN THE CONSTITUTIONAL DISPENSATION? 
Before the constitutional dispensation, it was inconceivable for the courts to consider 
marriages entered into without the consent of the woman because it viewed such to 
                                            
1036   Ibid. 
1037  Waldron “One Law for All? The Logic of Cultural Accommodation” 2002 Washington and Lee Law 
Review 14. 
1038  Snyman Criminal Law 147. 
1039  Ibid. 
1040  Bennett 2010 UBLJ 20. 
1041  Ibid. 
1042  Snyman Criminal Law 179. 
1043  Ibid. 
1044  S v De Blom 52. 
1045  Bennett 2010 UBLJ 20. 
1046  Ibid. 
 151 
 
be contrary to public policy and repugnant to natural justice.1047 A marriage arising from 
ukuthwala without the women’s consent was considered void ab initio by the courts for 
lack of consent.1048 Ukuthwala was never regarded a legitimate cultural defence 
against the common law offences of rape, abduction and kidnapping,1049 in other 
words, the cultural defence was not recognised before the advent of constitutionalism 
in South Africa. 
Constitutionalism has now elevated and drastically improved the position of customary 
law in South African law.1050 It further accords customary law the same status that other 
laws of the Republic enjoy.1051 The Constitution requires the courts to develop 
indigenous law in line with the rights in the Bill of Rights.1052 However, the relationship 
between customary law and common law has been settled, but the relationship with 
criminal law is yet to be explored, particularly the cultural defence.1053 In the case of 
State v Jezile,1054 the accused raised the cultural defence of thwala against charges of 
trafficking in persons, assault and assault with intent to cause grievous bodily harm, 
but did not succeed. The accused submitted that he should be acquitted of criminal 
charges, or at least his blameworthiness be mitigated, because his cultural norms were 
the reason for committing the crime.1055 
4 4 4 JEZILE CASE AND THE CULTURAL DEFENCE   
In the matter of Jezile v the State1056 and others delivered on 23rd March 2015, the 
accused was working in Cape Town at the time and was looking for a wife and decided 
to travel to Ngcobo a small rural town in the Eastern Cape to look for a suitable girl or 
young woman who was a virgin. During January 2010 the accused met the complainant 
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and decided that she met the criteria he was looking for.1057 The complainant was 
fourteen years of age and the accused was twenty-eight years of age.1058 They were 
unknown to each other and had never spoken, the accused sent his family members 
to the family of the complainant to start negotiations for marriage.1059 The negotiations 
were concluded upon payment of R8000.00 as lobolo and the complainant was taken 
to the home of the accused person in another village on the very same day.1060 
On arrival she was dressed in a makoti regalia and certain rituals were performed to 
welcome her as a makoti at the accused’s home.1061 The complainant was not happy 
with this arrangement and decided to flee and hide in the forest.1062 The accused 
looked for the complainant and she was apprehended and the accused decided to take 
the complainant to Cape Town. On arrival in Cape Town the complainant was locked 
inside the shack and gates were locked to prevent her from running away.1063 The 
accused assaulted the complainant with a mop stick injuring her leg in an attempt to 
have sexual intercourse with the complainant.1064 He managed to have sexual 
intercourse with the complainant after he had used force several times.1065 
The complainant after some time managed to flee and raised alarm by reporting the 
incident at Phillipi police station. The accused faced charges of one count of human 
trafficking, three counts of rape, one count of assault with intent to cause grievous 
bodily harm and one count of assault common. The accused appeared at the Wynberg 
Regional Court where he pleaded not guilty and raised ukuthwala as a defence against 
the charges mentioned above. In his plea explanation, he averred that his conduct was 
not unlawful because he engaged in his customary law practice that is recognised by 
the South African Constitution. The court held that his conduct fell short of the 
traditional ukuthwala practice because he had trafficked the complainant from the 
Eastern Cape against her wishes, had sexual intercourse with her by force and 
assaulted her several times. The court, accordingly, dismissed his defence on the 
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basis that his conduct did not amount to the traditional form of ukuthwala but to an 
abhorrent form of the practice which is incompatible with the constitutionally enshrined 
rights of human dignity, equality and freedom of the person, amongst others. The court 
found him guilty and he was accordingly sentenced to 10 years imprisonment on the 
human trafficking count, 20 years for the 3 counts of rape and 6 and 3 months for 
assault with intent to cause grievous bodily harm and assault common respectively.1066 
The accused appealed both conviction and sentence on the basis that the trial 
magistrate misdirected himself when he ruled that this matter was not about: 
the practice of ukuthwala or forced arranged marriages and its place, if any, in our 
Constitutional Democracy. Rather, this case is about whether the state proved that 
the accused committed the offences he is charged with and if so whether he acted 
with knowledge or wrongfulness and required intent. To this extent only refence to 
the so called marriage will be made from time to time.1067 
The appellant raised two grounds of appeal against his convictions namely: 
(i) the merits should have been determined in terms of the customary law 
context of the practice of ukuthwala and; 
(ii) that consent within the practice of ukuthwala, is a concept that must be 
determined in accordance with the rightful place which customary law has 
in our constitutional dispensation.1068 
The appealant was arguing that his conduct was lawfully sanctioned by customary law 
and consistent with his cultural practice, thereby raising a cultural defence of ukuthwala 
against the charges preferred against him. In an attempt to address the cultural 
defence, the court looked at the South African legal framework with particular reference 
to constitutional provisions, namely sections 211(3), 28(1) (d), 28(2), 28(3) and 39. It 
further considered the Children’s Act in particular sections 1, 12(1), 284(1), 284(2) 
305(1) 305(8), Sexual Offences and Related Matters Amendment Act, Recognition of 
Customary Marriages Act and Promotion of Equality and Prevention of Unfair 
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Discrimination Act. It further considered international treaties that had been signed and 
ratified by South Africa. 
The constitutional values of equality, human dignity and freedom should guide the 
judiciary in evaluating the role of culture in the commission of a particular crime, in the 
same way that the guiding principles of common law were previously used to evaluate 
custom in the context of crimes.1069 Culture could play a decisive role in our criminal 
law, thereby fully realising the terms of section 30 and 31 of the Constitution.1070 While, 
in principle, the commitment to cultural diversity and subjectivity in criminal law seems 
attractive, it must be weighed against the principle of equality before the law for all.1071  
The cultural defence should not be allowed to override the rights of vulnerable groups 
that society has selected for special protection from criminal acts.1072 It is submitted 
that a defence of thwala against the crimes of abduction, rape, human trafficking and 
other crimes arising from ukuthwala has less cogency when viewed in the light of the 
epidemic of sexual offences against women and female children.1073 In South Africa, 
the test involves the weighing of an individual’s right to practice a culture of choice 
against all other constitutional rights in terms either of the limitation clause, which is 
laid down in section 361074 or in terms of the internal limitation clause laid down in 
sections 30 and 31 of the Constitution.1075 The constitutional protection to culture is not 
to function as a licence for the groups to violate the rights of individuals at will.1076 
Having looked at the merits of the case, the appeal court ruled that the conduct of the 
appeallant amounted to an abhorrent form of ukuthwala and therefore the cultural 
defence raised cannot avail itself to the appeallant, thus concurring with the trial 
court.1077 The accused person invoking this defence would need to show, among other 
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things, that his conduct conforms to the requirements of the culture.1078 The problem 
with ukuthwala is that there seems to be no consensus on all the elements of the 
practice.1079   
There could be no question of an accused being acquitted by the court when the 
behaviour concerned amounts to an unreasonable violation of the complainant’s rights 
to dignity, life, freedom and security of the person, as in this case.1080 The appeal was 
dismissed save to say that the court found that the two convictions of assault with intent 
to cause grievous bodily harm and assault common amounted to splitting of charges. 
It is important to note that the high court did not dismiss the defence based on a 
legitimate culture but rather that the conduct of the appellant did not amount to the 
traditional form of ukuthwala. It is argued, that an opportunity was missed in 
determining whether a cultural defence could successfully be raised against customary 
law practices in South Africa. 
4 4 5 DEFENCE OF IGNORANCE OR MISTAKE OF LAW AND UKUTHWALA 
Before the landmark decision of the Appellate Division in S v De Blom,1081 the rule that 
ignorance or mistake of the law is no excuse prevailed, even if it was unavoidable or 
excusable.1082 The general rule underlying this principle was expressed in the maxims 
inherited from the English law, whose essence is that everybody is presumed to know 
the law.1083 The ignorance and mistake of the law rule still forms a fundamental part of 
Anglo-American law,1084 although exceptions to this harsh rule have been recognised 
in certain instances,1085 and academics and commentators have argued for a more 
lenient approach to ignorance and mistake of the law.1086  
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The Anglo-American systems of criminal justice do not admit the defence of mistake 
of law.1087 It is submitted, in those jurisdictions, that familiarity with the provisions of 
the law is part of a citizen’s civic responsibility.1088 However, fairness and justice, 
particularly in respect of the countless and ever-growing number of statutory offences, 
clearly demands that genuine ignorance or mistake of law should exclude intention.1089 
The logic of requiring intention with regard to every element of a crime including 
unlawfulness is not alone sufficient to demand this conclusion but when demands of 
logic and principle then the challenge to the ignorantia juris rule is fundamental one.1090  
The unanimous Appellate Division decision in S v De Blom1091 boldly swept the 
ignorantia juris rule from our criminal law in line with principle and logic.1092 Knowledge 
on the part of the accused of the unlawfulness of his or her conduct is now always a 
requirement of mens rea in the form of intention.1093 It follows that ignorance or mistake 
of law invariably negates mens rea in respect of the unlawfulness element and hence 
excludes liability.1094 Therefore, the defence of mistake or ignorance of the law is 
perfectly acceptable in South African criminal law.1095 In crimes where only dolus 
suffices, the accused may rely on mistake of law in the same as mistake of fact, 
provided that it can be reasonably inferred that he or she honestly did not know that 
the act was unlawful.1096 Hence, someone charged with abduction, rape or assault 
would be entitled to argue an honest belief that the act was lawful in terms of the 
custom of thwala.1097 
Didcott J stated in S v Waglines1098 that “the defence of ignorance of the law has been 
pleaded, during the decade ensuing since then, if not by every man then at least by a 
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goodly number”.1099 It is submitted that the defence has not posed major practical 
difficulties.1100 Rumpf CJ in De Blom stated that a person who works in a particular 
sphere of activity ought to know the law relating to that activity.1101 The person who 
does not know the regulations relating to his or her sphere of activity could be adjudged 
negligent.1102 In S v Molubi,1103 the court convicted the accused of a crime requiring 
intention despite the fact that, because of a mistake of law, he was ignorant of the 
material provisions of the law.1104 The court based its decision on the consideration 
that the accused had embarked on a specialised activity, the person who does this 
should take steps to acquaint himself with the law applicable to such activity, and that 
the accused had failed to do this and should accordingly not succeed with a defence 
of ignorance of the law.1105 
Where intention is required, the inquiry is purely subjective and so the fact that the 
accused ought to know the law pertaining to a particular activity is only of evidential 
value in determining whether the accused’s ignorance or mistake of law is genuine or 
not.1106 To this end, the burden of proof rests on the accused.1107 The meaning of 
knowledge in respect of unlawfulness does not lead to any difficulty when it is 
appreciated that unlawfulness is merely one of the elements of crime in respect of 
which mens rea must now always be proved.1108 It follows that knowledge of 
unlawfulness will be present where the accused has intention in respect of 
unlawfulness in the usual meaning of that term in criminal law.1109 It need not, 
therefore, be shown that the accused actually knows his conduct is unlawful.1110 It is 
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sufficient if he foresees the possibility1111 of such unlawfulness1112 and yet proceeds, 
reckless as to whether it is or not.1113 
Knowledge of unlawfulness or wrongfulness1114 means that where the crime requires 
mens rea in the form of intention, liability is invariably dependent upon the accused 
having known that he or she is acting in contravention of the law.1115 It is not necessary 
to prove that he knows the detailed requirements of the offence charged, or the exact 
section or wording of the law in question, or the penalty for transgression, but merely 
that he knows, or at least foresees the possibility, that what he is doing is contrary to 
law in the broad sense.1116 In S v Hlumza,1117 Corbett JA held that the appellant, who 
was charged with dealing in a prohibited substance producing drug, did not have to 
know that the tablets contained methaqualone, nor did he have to know what statute 
was being contravened or what the precise provisions of the law might be.1118 The 
court held that it was sufficient if he knew that possession or dealing in the tablets in 
question was or might possibly be, unlawful.1119 
It is submitted that in the context of thwala of minor children by adults the defence of 
mistake of law or ignorance will not arise. This is based on the reasons advanced by 
Corbet JA in the Hlumza case because the accused ought to know that the person that 
he seeks to marry is a minor and without knowing the exact age of the victim. It is 
sufficient if he knows that the victim is below the age of eighteen years and the thwala 
may possibly be unlawful. However, in instances where the thwala involves a major 
woman and the accused bona fide believes that he is engaging in thwala the defence 
will suffice. 
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4 4 6 REMEDIES TO VICTIMS OF CERTAIN OFFENCES ARISING FROM THE 
UKUTHWALA CUSTOM 
The ukuthwala custom may lead to the commission of various criminal offences both 
in term of common and statutory law in South Africa. The nature of such offences may 
vary from sexual violations to use of force and deprivation of freedom. The difficulty 
with crimes arising from thwala is that some are never reported because the victims 
understand them to be part of a cultural practice and were resigned to accepting their 
plight. Since the recent incidence in 2009, some have come forward and others have 
not because they assumed that the offences took place more than twenty years earlier. 
Remedies for such cases will be explored in this sub-section. 
Sexual violence differs considerably from the thwala, because it is more difficult to 
marshal a cultural justification for coercive sexual intercourse than for a practice like 
ukuthwala, which carries the gentler overtones of romantic traditions.1120 The recent 
escalation of thwala in South Africa reveals how people are exploiting culture for their 
own ends.1121 However, the culture of impunity regarding crimes arising from the 
thwala custom can be dealt with by discussing remedies open to victims of some of 
the crimes notably kidnapping, rape or compelled rape and trafficking in persons for 
sexual purposes.1122 
The right to institute a prosecution for the crimes listed above does not prescribe.1123 
This means that victims of the crimes listed in section 18 can institute prosecution at 
any time without being barred by a possible prescription.1124 There is now a wide 
variety of sexual misconduct that is not subject to the twenty years prescription period 
contained in section 18. It means that common law rape committed prior to the 16 
December 2007, the day on which Sexual Offences and Related Matters Act1125 came 
into operation, can still be investigated and prosecuted.1126 
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A notable feature of recent decades has been the manner in which adult women have, 
through newly discovered insight, found themselves suddenly empowered to come to 
grips with and enounce sexual abuse they had suffered as children.1127 In Van Zyl v 
Hoogenhout,1128 the appellant, at the age of forty-eight, sued her uncle for sexual 
abuse during eight years of her childhood.1129 The issue to be determined was the date 
from which civil prescription would run.1130 The appellant argued that the prescription 
period ran, not from the dates of the commission of the crime, but rather from the date 
on which she subjectively realised that a wrong had been done to her by her uncle.1131 
This contention was upheld by the Supreme Court of Appeal.1132 
Heher JA observed: 
Abused children have a right of recourse against their abusers. Until the 1980’s the 
right was seldom invoked and, in South Africa, probably not at all. Major reasons 
were cultural or societal taboos and ignorance. Since then, the boundaries of 
understanding of the psyche of survivors of child abuse have been pushed back 
by expert studies of the problem and the nature and extent of the effects of such 
abuse have become better appreciated. As survivors have become more informed 
about their condition and rights and have support from public interest groups, there 
has been an upsurge in claims, many by adults who initiated proceedings years 
after the actual incidents of abuse.1133 
The Supreme Court of Appeal accepted that rape had the inherent effect of rendering 
child victims unable to report the crime, sometimes for several decades, and that the 
policy was not to penalise them for the consequences of their abuse by blaming them 
for the delay.1134 Psychological studies undertaken on the sexual abuse of children 
revealed effects on the victims, which were very different from those suffered by the 
usual plaintiff in a delictual action.1135 Heher JA, further stated: 
Of course, the prescription statutes in force in this country were drafted in 
ignorance of and without consideration for the special problems afflicting such 
survivors. Moreover, society as a whole was, during the period prior 1980 more 
                                            
1127  Ptrue Bothma v Els and Others Case CCT 21/09 (CC) par 48.  
1128  2005 (2) SA 93 (SCA) 470. 
1129  Ibid. 
1130  Ibid. 
1131  Ibid. 
1132  Ibid. 
1133  Ibid. 
1134  Ptrue Bothma v Els and Others Case CCT 21/09 (CC) par 50. 
1135  Ibid. 
 161 
 
conservative in matters involving sexual mores than it is now and considerably less 
willing to confront sexual matters. More people have become attuned, in the last 
fifteen years or so, to acknowledging the existence of child abuse and to taking 
steps to eradicate it. The situation of a victim during childhood of the plaintiff and a 
substantial part of her adult life was not conducive to disclosure. All these factors 
call for a peculiar sensitivity when applying statutory time limits to proceedings 
arising from sexual abuse committed against a child during the period in 
question.1136 
In S v Cornick,1137 Lewis JA went on to hold that the complainant’s explanation for the 
delay in laying a charge was credible and stated: 
She did not appreciate the magnitude of what had happened to her. She did not 
realise that she had been raped. She knew only that something terrible had 
happened to her, and felt in some way responsible, complicit. She had let it happen 
and was therefore ashamed. The threat by Cornick the following day exacerbated 
her feelings of shame and humiliation. She was not in a position to discuss 
personal matters with her elderly and very conservative grandparents. She also 
felt she could not tell her mother. Sex was not openly spoken about in the 
community in which she lived. Rapes were not reported and discussed daily by the 
media as they are now.1138 
Section 18 (f) of the Criminal Procedure Act1139 is reinforced by the provision of section 
59 of the Sexual Offences and Related Matters Act1140 which provides: 
In criminal proceedings involving the alleged commission of a sexual offence, the 
court may not draw an inference only from the length of any delay from the length 
of any delay between the alleged commission of such offence and the reporting 
thereof.1141 
In Sanderson v Attorney General, Eastern Cape,1142 in determining the delay was 
unreasonable, the court considered the following factors: 
(i) the length of delay; 
(ii) reasons advanced by the prosecution for the delay; 
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(iii) waiver of the right to a speedy trial by the accused; and  
(iv) generally the interests of justice.1143 
In Bothma v Els,1144 Sachs J, stated: 
To the list set out in Sanderson, however, must be added a further one not 
considered by High Court. I refer to the nature of the offence. Jurisprudence in this 
country and abroad abounds with reference to the special consideration that needs 
to be given to the manner in which sexual abuse of children, especially if prolonged, 
can provoke delay in their later lodging complaints as adults about such abuse. 
This element speaks both to the reasons proffered by Mrs Bothma for the delay, 
and public policy dimensions that have to be taken into account in the balancing 
exercise. Without placing the nature of the offence in the scale, the balancing 
exercise is unbalanced.1145 
In Zanner v Director of Public Prosecutions, Johannesburg,1146 the Supreme Court of 
Appeal had to deal with whether a delay of ten years in instituting criminal proceedings 
for murder, called for stay of prosecution.1147 Maya AJA highlighted the importance of 
the nature of the crime in the balancing enquiry and observed: 
The right of an accused to a fair trial requires fairness not only to him, but fairness 
to the public as represented by the State as well. It must also instil public 
confidence in the criminal justice system, including those close to the accused, as 
well as those distressed by the horror of the crime. It is [a] not insignificant fact that 
the right to institute prosecution in respect of murder does not proscribe. Clearly, 
in a case involving serious offence (rape), the societal demand to bring the accused 
to trial is that much greater and the court should be that much slower to grant a 
permanent stay.1148 
Like murder, rape is one of the few crimes that the legislature has sought to exclude 
from the twenty-year prescription period.1149 Rape often entails a sexualised act of 
humiliation and punishment that is meted out by a perpetrator who possesses a 
mistaken sense of sexual entitlement. The criminal justice system should send out a 
clear message through effective prosecution that no entitlement exists to perpetrate 
rape. When the legislature accepted that there should be no prescription period for 
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prosecuting rape, it must have been aware of the difficulties of proof that would 
inevitably accompany prosecutions delayed for more than two decades. It would be 
particularly unfortunate, then, if the courts were in effect to usurp the legislative role 
and impose what amounted to a judicial statute of limitations by staying prosecutions 
simply because of the effluxion of time had seen much evidence vanish.1150 
4 5 CONCLUSION 
The practice of ukuthwala as it is currently practised is a distorted version of the age-
old traditional practice of ukuthwala. Ukuthwala in its traditional form did not target 
young girls but is a condoned, abnormal path to marriage targeted at certain women 
of marriageable age.1151 The principle of Ubuntu was the underlying pillar of ukuthwala, 
whose main ethical values are respect for others, including women and children, 
helpfulness, community, caring, trust and selflessness.1152 Morals such as 
compassion, cooperation and communalism are highly valued and the whole 
community is a unified objective.1153 
Currently ukuthwala involves kidnapping, rape, forced marriages of minor girls, assault 
and all related criminal offences. It contradicts the very principles of Ubuntu that have 
characterised African communities over the years. More importantly in this current 
conjuncture of constitutional democracy, it has become an affront to women’s and 
children’s rights as enshrined in the Bill of Rights. It is argued that ukuthwala is not in 
itself a criminal offence. However, the recent cases manifest a serious challenge in 
how this tradition is currently practised in some parts of South Africa. The cases studied 
show that the practice as implemented in Lusikisiki borders on the commission of very 
serious offences. It is therefore within that context that it is argued that the practice of 
ukuthwala cannot be used as a defence in a criminal matter where an accused faces 
a case of rape, regardless of the age of the victim if consent was not given for sexual 
intercourse with the victim. 
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Neither could it be a defence for any criminal offence arising from the purported thwala 
practice in any criminal matter where the victim has laid a criminal charge against the 
perpetrator. It is submitted that South Africa does not need specific legislation to deal 
with the practice of ukuthwala. The common law has shown that, together with other 
statutory provisions that deal with conduct arising from the thwala practice, there is a 
sufficient to adequate response to the problem. It is further submitted that enacting a 
specific piece of legislation will not serve any purpose in dealing with the practice as it 
is currently seen in some parts of South Africa. A few cases that have been 
successfully prosecuted in our courts bear testimony to the fact that the common and 
statutory law provisions are enough to respond to the scourge. It is submitted, that the 
prosecution of cases, both in the Eastern and Western Cape provinces, has gone a 
long way in dissuading would-be offenders. Since those cases, there has been a 
dramatic decrease in the number of cases reported. The thesis will furthermore attempt 
to develop practical guidelines for the Justice, Crime Prevention and Security Cluster 
of South Africa, to be able to respond to the scourge of forced and early marriages and 
abhorrent forms of ukuthwala. 
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CHAPTER 5 
A PRACTICAL RESPONSE TO CASES OF UKUTHWALA IN THE 
REGIONAL DIVISION OF LUSIKISIKI 
5 1 INTRODUCTION 
The cases reflected in this thesis emanate from the Regional Division of Lusikisiki in 
the Administrative District of Mthontsasa. Children are the future of the nation and their 
well-being should be nurtured through ensuring maximal protection and 
development.1154 The Constitution of South Africa is the supreme law and provides for 
children’s rights in ensuring that they benefit from the spirit of the law.1155 Children 
should be afforded an opportunity to play, go to school, be loved by their parents and 
other elders and be groomed in such a way that they grow up as responsible adults.1156 
There were reports on television on the 15th of March 2009 of the phenomenon of early 
and forced marriages, which had been imputed as ukuthwala, in certain areas of 
Eastern Pondoland. This mainly affects girls between the ages of twelve and fifteen 
years.1157 Early and forced marriages constitute a form of gender-based violence 
perpetrated against the girl child.1158 Forced and early marriages, which are imputed 
as ukuthwala by both print and electronic media, still take place in rural Eastern Cape. 
This calls for a closer analysis on the aspects of choice and protection of children’s 
rights in this modern day and age.1159 The female child is seen as a disposable entity 
who can be married off without her consent to join another family.1160  
5 2 PRACTICAL CASES OF UKUTHWALA IN LUSIKISIKI 
Zona (not her real name) was a sixteen-year-old girl who comes from Dolophini 
location, Mthontsasa Administrative area in the Regional Division of Lusikisiki. She was 
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a scholar at Jikindaba Senior Secondary school and was doing grade 10. On the 31st 
December 2010 at about 12h00, she received a phone call from her friend informing 
her that someone wanted to talk with her. The girl knows the person who called 
because she previously built a house next to her home. The person who had called 
had once told Zona that he has a brother who needs a wife. Zona told Sindiswa then 
that she did not want to marry because she wanted to finish school to become a social 
worker. 
On the 31st December 2010, Zuko (not his real name) called Sindiswa (not her real 
name) and she gave the phone to Zona. Zuko told Zona that they are on the way to 
fetch her. Indeed, at about 22h00, they arrived in a motor vehicle. Zuko and Sindiswa 
came to the home of Zona and asked her to come to the vehicle to see her husband. 
It was the first time she would see the prospective husband. Zona told them that she 
was not going to marry him. They said he was not going to marry her then as they were 
still going to negotiate about the matter. They forced her into the vehicle and proceeded 
towards Gwabeni location.  
On 1st of January 2011, Zuko and his brother Sizwe came to report at the home of 
Zona, saying that they must not look for her as she has been taken as a wife by his 
clan. The father replied by saying he does not have a wife for them in his homestead 
and he immediately called the South African Police Service because, according to him, 
the victim who happens to be his last born, was still too young to marry. The police 
came and the two suspects were pointed out and were arrested. The police took the 
suspects to where the victim was and she was rescued from the alleged thwala. The 
bridegroom was an older man of twenty-four years of age.1161 
In the scenario given above, Zona could be regarded as very lucky in that her father 
acted quickly in approaching the police at Mthontsasa. Secondly, the father was not 
desperate for lobolo, hence he detained the men concerned and handed them over to 
the police. The prospective husband did not have sexual intercourse with the girl. The 
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case was finalised in the Regional Court in Lusikisiki on 14 September 2013 where the 
accused was convicted of kidnapping and sentenced to eight years imprisonment.1162 
Nolizwe Simanga (not her real name) was a fifteen-year-old girl from Pelepele location, 
Flagstaff, in the Regional Division of Lusikisiki doing grade 4 at Pelepele Senior 
Primary School. On 8th January 2011 at about 19h00 Nolizwe with three of her friends, 
Phumla, Suzie and Allele (not their real names), visited the homestead of her 
neighbour Mabelle (clan name). MamBhele asked Nolizwe and Phumza to accompany 
her to her maiden home. The two girls agreed and walked away with MamBhele. Whilst 
at her maiden home, she went into a bedroom to fetch her coat and instructed the girls 
to wait in the kitchen. While waiting there, the suspects, Mandla, Bheki and Sifiso, 
arrived and wanted to speak to Nolizwe outside. Once outside, they dragged Nolizwe 
away by force. She screamed and informed her friends to go and tell her parents that 
she was being forcefully taken away. 
On their arrival at the home of the prospective husband, she was placed in a rondavel 
house and locked inside. She was continually raped by the suspect until she escaped 
and went back home. When she arrived at home, her mother convinced her to go back 
because R8000 umvalamlomo (literally a fee to open the mouth) and R3000 lobolo 
was paid by her prospective in laws. She was forced to go back to the home of the 
suspect. She stayed there for 23 days before she could finally escape and report the 
incident at the police station.1163 The police opened a case of abduction and rape 
against Mandla, Bheki, Sifiso and a case of being an accomplice to abduction and rape 
against MamBhele. 
Nolizwe was very unfortunate in that MamBhele lured her into a trap to be abducted 
by three unknown men. The suspect repeatedly raped her for 23 days until she was 
able to escape. Nolizwe’s mother played a crucial part in this situation as she 
persuaded and forced her to go to her prospective in-laws because an amount of 
R11000 was paid as umvulamlomo and lobolo respectively. 
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Nokubonga (not her real name) was a sixteen-year-old girl who was abducted by five 
boys whilst in the company of her friend. The complainant stayed with her 
grandmother. As she was abducted, she ran towards a motor vehicle, which was 
passing by and was rescued by the occupants of the car.1164 Nokubonga escaped 
before the suspects could make sexual advances on her.1165 Lobolo was never paid to 
the parents of Nokubonga.1166 Nokubonga was fortunate that she was rescued before 
being taken to the home of the prospective husband. The South African Police Service 
opened a case of abduction against the suspects. 
Azama (not her real name) was a fifteen-year-old girl who was abducted for purposes 
of marriage by Lunga (not his real name) and his three friends. At the time of her being 
abducted, Azama was with her three friends Anga, Monelwa and Siziwe (not their real 
names). Azama was forcefully abducted and she screamed and cried but no one came 
to her rescue. She was taken to the home of Lunga (not his real name) for purposes 
of marriage. Lunga was a much older man of forty-five years. Amga and her three 
friends went to the nearest police station at Mthontsasa to report the alleged abduction. 
The police went to the suspect’s home to rescue the girl before the prospective 
husband sexually assaulted her. As per a social worker’s report, the mother agreed to 
have Azama married. The elder sister of the victim even accompanied her to the 
suspect’s home to be married. Lobolo was later paid by the family of the suspect.1167 
The South African police opened a case of abduction against Lunga and his three 
friends. 
Nobuzwe was a fourteen-year-old girl when she was lured to the home of Sandla with 
the information that her father, who works in Gauteng, had sent her clothes that she 
had to fetch from Sandla’s home. At Sandla’s home, his mother told her that she would 
be married to her son. The victim refused, but was coerced by her prospective mother-
in-law who locked her in a room. She managed to escape through a window and went 
back home. Sandla and two unknown men came to fetch her, but she resisted. They 
dragged her back to her prospective in-laws. Once again she managed to escape and 
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went back home. Whilst sleeping at home, she was fetched by five women, one of 
whom was her maternal aunt, and taken back to the accused’s home.1168 She phoned 
her father to report that she had been abducted and kept at Sandla’s home against her 
wishes. The father responded by saying that she had to stay put at the accused’s place 
because they would disown her if she returned home.1169 She stayed with the accused 
at his home for three days. The accused had forced sexual intercourse with her for the 
three days she was there. She could not fall pregnant and she was asked to use muthi 
(traditional medicine) to get pregnant. She was taken to a sangoma (traditional healer) 
who prescribed a certain muthi for her to drink. She drank the muthi until it was finished 
and was asked to go and fetch another when she managed to escape and went to 
report to the police station. She was taken to Palmerton School, which is a place of 
safety for abused girls.1170 As per the social worker’s report, five heads of cattle had 
been paid to her family.1171 
Nokwanda (not her real name) was a fifteen-year-old girl when two men, Patrick and 
Siba (not their real names), abducted her in 2006. Masibulele (not his real name), who 
was known to the victim, colluded with the suspects to abduct her by assisting in luring 
the victim to accompany her to the shop knowing very well that the two men would 
waylay her. When the two men accosted them, Masibulele told her that she, 
(Nokwanda), was getting married to one of the men. She was forcefully dragged to the 
home of Patrick. She screamed and cried but because it was dark at night, no one 
came to rescue her. Patrick, a forty four year old man, forced her to sleep with him 
when they reached his home and had sexual intercourse with her without her consent. 
She subsequently fell pregnant and had a three-year-old son at the time the matter 
was reported to the police. Lobolo was paid to her grandmother, as she did not have 
parents.1172 This matter was reported after an awareness campaign on forced and 
early marriages at Kwa Cwele location by the Department of Social Development, 
South African Police Service and the National Prosecuting Authority.  The matter was 
enrolled but, unfortunately, the suspect in the matter died in the interim. A case could 
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not be opened since the perpetrator of the alleged customary marriage had passed 
away; the victim was provided with counselling and offered other government 
assistance like the child grant for her minor child. 
Nomsa (not her real name) was a fourteen-year-old girl when she was abducted and 
forced into marriage with Sibusiso the accused (not his real name) by one, Nophumzile 
(not her real name). The accused was assisted by Nophumzile, Smanga and Lihle (not 
their real names) to abduct the victim. Four cattle were paid towards her lobolo to her 
family. She reported the matter after an awareness campaign on ukuthwala in her area. 
As per a social worker’s report, the victim’s mother consented to the marriage.1173 The 
South African Police Service opened the case but the suspect was at a labour centre 
in the Gauteng Province and was being tracked by the police at the time of writing. 
Nomhle (not her real name) was seventeen years of age when she was abducted by 
the accused, his brother and an unknown man. A woman by the name MakaNtando 
(Ntando’s mother) assisted the accused in arranging the marriage. Nomhle was 
forcefully dragged to the accused’s home and informed that she was now a wife to 
Velaphi (not his real name). Velaphi wanted to have sexual intercourse with her but 
she refused. She went home to inform her mother of what had happened and that 
Velaphi wanted sexual intercourse. The mother persuaded her to have sexual 
intercourse with Velaphi because she was regarded as a married woman. She was 
forced to go back to her new marital home by her mother because lobolo was paid for 
her. She was able to report the matter after an awareness campaign at her location on 
ukuthwala.1174 The South African Police service opened a case of abduction against 
Velaphi, the case is under investigation, and the victim was sent to Palmerton Place of 
Safety. 
Nomzamo (not her real name) was a fourteen-year-old girl at the time of the incident. 
She was doing grade 4 at Mthontsasa Junior Primary School. She was abducted by 
the accused assisted by three women, Nolungile, Nokwakha and Nomzi (not their real 
names). The accused, Nkosenkulu, was a thirty-four year old man working in 
Rustenburg as a miner. The three women forced the victim to go with the accused to 
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become a wife. The accused dragged the victim to his home to make her his wife. 
When the victim arrived at the home of the accused, she refused to eat food and cried 
all the time.1175 The family of the accused sent a message to the home of the victim, 
reporting that she was misbehaving. The parents of the victim sent her sister as 
impelesi (a woman who accompanies a young wife to her in-laws) to comfort and 
reassure her that nothing was wrong with the marriage. The impelesi arrived and 
stayed there with her sister in order to calm her down and to ensure that she settled in 
her new home. The accused, Nkosenkulu, had to go back to work before 
consummating the marriage. The victim got a chance, ran to the police, and was taken 
to Palmerton Place of Safety.1176 
This is one of the two cases that had gone to court and where the accused no 1 was 
found guilty of abduction and sentenced to 10 years imprisonment and the three 
women were each sentenced to 5 years wholly suspended for 3 years for their role in 
the abduction.1177 
5 3 OVERVIEW OF THE CASE STUDIES 
The case studies reveal a number of interesting trends namely: 
(i) all the victims were below the age of eighteen years; 
(ii) there was a use of force by perpetrators; 
(iii) lack of consent from the victims; 
(iv) deception by friends and relatives; 
(v) involvement of parents and family members; 
(vi) the majority of the victims were still at primary school; 
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(vii) some victims reported the incidents after an awareness campaign on 
ukuthwala;  
(viii) the majority of victims had been raped; 
(ix) ilobolo was paid in some, but not all, cases; and 
(x) the victims dropped out of school. 
It is very difficult for a young girl or woman at the centre of such a purported marriage 
to refuse the match.1178 It is very difficult for a young girl to refuse the man that has 
been forced upon her, since this would amount to going against the will of the elders. 
The example of Nobuzwe was a case in point in that when she called her father to 
report the abduction, he was emphatic in saying that if Nobuzwe left her in-laws home, 
they would disown her.1179 The victims in the case studies were all girls below the age 
of eighteen years and the youngest were fourteen years of age. 
In all cases, there was a constant use of force and it appeared that not all the victims 
were part of the process of ukuthwala. The victims were all taken by surprise by their 
suitors. There is no indication that, subsequent to the thwala, there were any formal 
negotiations between the two families. The girls or young women were not even 
consulted to solicit their approval for the thwala. In some cases there were agreements 
between parents and lobolo paid, but the girls were not informed until after the thwala. 
There was a trend where a brother or a sister of the perpetrator would be the one who 
identified the girl as a suitable wife for the brother. The case in point was that of Zona 
who was identified by a man for his brother, and there was no indication that his parents 
were at any stage involved in the process. Another factor was the involvement of 
elderly women who assisted the perpetrator by either luring the victim to a trap on 
behalf of the perpetrators and or by deceiving the girls by creating an opportunity for 
the perpetrators to abduct the victims. In some cases, parents were also involved in 
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convincing the girls to marry and to have sexual intercourse with the perpetrators, a 
case in point was that of Nomhle.1180 
Some of the victims accepted their plight and remained as wives until the issue of 
ukuthwala made public headlines in both the print and electronic media in 2009. The 
Eastern Cape government took it upon itself to raise awareness in the affected areas. 
It was only then that some of the victims came forward to report the incidents. Before 
the awareness campaign, it would seem that the victims understood the practice as 
normal and acceptable. 
The worst tragedy of all was that some of the victims were married to men who were 
old enough to be their fathers. They were continuously raped and sexually violated in 
all possible ways during the existence of the purported marriages. The cases in point 
are those of Azama, Nomhle, Nobuzwe, Nomsa, Nokwanda and Nomzamo who were 
all molested by their prospective husbands. The most important and common feature 
is that all of them were sexually violated even before lobolo was negotiated.   
In some cases, lobolo was neither negotiated nor paid by the suitor or his family. A 
case in point was that of Nomhle, where there was no indication whether lobolo was 
negotiated or paid at all. All the victims had to drop out of school because they acquired 
adulthood by marriage and some became pregnant. Given the ages of the victims, the 
issue of sexual intercourse could not be a matter of negotiations between the parties. 
The perpetrators forced themselves on the victims thereby committing the common 
law offence of rape. Even in instances where there was consent between the 
perpetrator and the victim, an offence of statutory rape would thereby be committed.  
The victims were exposed to sexually transmitted disease including HIV/AIDS because 
some of the husbands were widowers. Nobody knows the causes of death of the 
former wives, but it could be deduced that some had died of Aids-related illnesses. 
This is very serious because the trend established is that sex between parties was not 
negotiated. The other factor is that the victims were exposed to becoming pregnant 
before they were emotionally, physically and physiologically ready for this due to their 
youth. In a nutshell, the sexual reproductive rights of the victims were violated because 
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they did not get to negotiate the use of condoms, number of children and the age gap 
between the children.1181 The other interesting trend is the use of a vehicle by the 
perpetrator as an instrument of transportation of the victim to another location, which 
amounted to an offence of trafficking in persons for sexual exploitation in term of the 
Sexual Offences Act1182 and the Children’s Act.1183  
Despite the fact that South African law protects female persons from being forced into 
marriage without their consent, most cases of this nature go unreported because this 
usually occurs in family circles. The Constitution classifies any person below the age 
of eighteen years as a child.1184 The Constitution is the supreme law of the Republic 
and Laws or conduct inconsistent with it is invalid, and the obligations imposed by it 
must be fulfilled.1185 The proponents of the practice in Lusikisiki claim to be engaging 
in the customary law practice of ukuthwala. 
5 4 CONTEXTUALISING THE PRACTICE IN LUSIKISIKI 
The practice has caught the eye of the print and electronic media, both in the Republic 
and internationally. The publicity has affected public opinion and forced government 
intervention on the seriousness of the practice.1186 The author is part of a Task Team 
charged with the management and prosecution of ukuthwala cases in the Lusikisiki 
Regional Division. The involvement in the task team created a frame of reference for 
a better understanding of the dynamics of the practice and how best the cases could 
be investigated and brought before court. It is thus crucial to make a clear distinction 
between the traditional cultural practice where role players consent and willingly 
participate, and the illegal acts of abduction, kidnapping, rape, statutory rape and 
trafficking in persons.1187 
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5 5 DICHOTOMY BETWEEN UKUTHWALA IN ITS TRADITIONAL FORM AND 
THE PRACTICE IN LUSIKISIKI 
It is of paramount importance to distinguish between ukuthwala in its traditional form 
and the harmful and distorted practice currently taking place in Lusikisiki. Ukuthwala is 
a romantic procedure that is resorted to when an obstacle to marriage, not necessarily 
imposed by the girl’s guardian or parent, presents itself.1188 Although ukuthwala is an 
unusual path to marriage, the practice is targeted at girls or women of marriageable 
age.1189  
Koyana and Bekker describe ukuthwala as an acceptable custom where onlookers 
would refrain from any interference, even in the event of “crocodile” tears being shed 
by the girl who attempts to veil her tacit consent.1190 It is contrary to customary law 
practice for the young man to have sexual intercourse with a girl he has thwala’ed.1191 
The girl would normally be placed under the care and guidance of womenfolk.1192 In 
the event of marriage not being proposed after the thwala, an additional thwala beast 
or bopha is payable.1193 
The payment of one or more head of cattle to the father or legal guardian of the girl is 
a delictual liability incurred by the culprit, making the act of ukuthwala not without 
impunity.1194 Ukuthwala in its traditional form has consequences, namely a customary 
marriage, failing which the suitor will pay delictual damages if a subsequent marriage 
proposal does not take place. It is worth noting that ukuthwala is not in itself a marriage, 
but a process towards a customary marriage and even a civil marriage when it is done 
correctly. 
The same cannot be said of the practice that is taking place at Lusikisiki because 
suitors target young girls who are still at school and who are not of marriageable age. 
The case studies provide a clear picture of men targeting girls from poor backgrounds 
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for the purpose of sexually exploiting their victims. In a number of cases studied, sexual 
intercourse followed the abduction even before negotiations took place between the 
families. This is opposed to the traditional ukuthwala practice where the bride is taken 
into the care of womenfolk who would protect her from harm.1195 Subsequent to the 
thwala, suitable and elderly men would be sent to report to the home of the girl that 
they should not look for her because she has been taken for purposes of marriage, 
and soon thereafter negotiations for marriage would take place.1196 
Today the motive for the thwala is not necessarily to compel the father of the girl to 
engage in negotiations, but rather to have sex with the girl and negotiate later. More 
often than not, the perception of suitors is that young girls are not sexually active and 
are therefore virgins, which is motivated by a number of factors. In one case where the 
accused was convicted, the prosecution asked the question “Why do you not consider 
girls or women of your age?” and the answer was simply that they are sexually active 
and have babies by other men.1197 The response by the accused indicates that the 
reason for targeting young girls is because of their virginity and nothing else. 
The trend indicates that suitors carefully target their victims, focusing on their 
background in that it would seem that all the girls come from backgrounds of abject 
poverty. The parents of girls who are coping financially do not subscribe to their 
daughters being abducted, as illustrated in the case of Zona where, when Zola and his 
brothers came to report the abduction of his daughter, the father replied by saying that 
in his homestead he does not have a wife for them and immediately called the 
police.1198  
Some poor parents see their young daughters as burdens that need to be disposed of 
before they become sexually active and have extra-marital babies. Therefore, they 
need to cash in while the girls are chaste. Some parents are willing to even cut ties 
with their own daughters if they do not consent to the proposed marriage, as is evident 
in the case of Nobuzwe.1199 In a nutshell, there is no escape from the marriage by the 
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victims even if they do not like the suitor, as opposed to ukuthwala in its traditional 
form. 
The age difference between the parties is of great concern because some of the men 
are old enough to be parents to their victims. Some of the suitors are even widowed 
and nobody knows the cause of death of their previous partners, as is the case with 
Nokwanda who was fourteen years and her husband forty-four years old.1200 
Ukuthwala in its traditional form shows the caring sense of social cohesion and 
solidarity, which forms the basis of Ubuntu.1201 This traditional principle ensures that 
the best interest of all role players is taken into account, that the arrangement is in the 
best interests of the future bride and groom, and that the families and community 
support the union.1202 The same cannot be argued with the practice in Lusikisiki, which 
could be regarded as classical examples of forced marriages and early marriages and, 
to a limited extent, arranged marriages by parents for financial gain. 
5 6 CONCEPTUALISING THE PRACTICE IN LUSIKISIKI 
All children, also those in the eastern parts of Pondoland around the area of Lusikisiki, 
Flagstaff and Mbizana, have the right to grow up in the context of exercising their 
human rights in all respects.1203 The practice of ukuthwala constitutes a violation of 
human rights and therefore gender-based violence against girl children.1204 As alluded 
to in par 5.5 the practice targets children from poor backgrounds. The practice reflects 
what can be considered as a misrepresentation of the traditional customary law 
practice of ukuthwala.1205 The practice in Lusikisiki equates to early and forced 
marriages and, to a limited extent, a form of an arranged marriage where parents are 
involved. It is therefore incorrect to equate the practice of ukuthwala with what is 
occurring in Lusikisiki. 
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Chief Nonkonyana of the Bhala clan argued that people are misusing cultural practices 
and destroying young girls’ futures by marrying them at a tender age.1206 Dr Nokuzola 
Mndende of the ICamagu Institute put it more clearly, when she said that any person 
who marries a child commits child abuse and not culture. The Pondo King, 
Mpondombini Sigcau, announced that he would ban the age-old traditional customs of 
forced marriages in East Pondoland.1207 This practice is child sexual abuse, which 
deprives children of their childhood, dignity and thus their human rights.1208 
5 7 PROSECUTING FORCED AND EARLY MARRIAGE CASES 
Advocate Thoko Majokweni, the Special National Director for the Sexual Offences and 
Community Affairs Unit of the National Prosecuting Authority, emphasised that forced 
marriages against children are illegal and offenders will be prosecuted.1209 It is clear 
from the remarks of Advocate Majokweni that the practice is illegal and unlawful 
because it violates the rights of a girl child. However, traditional leaders in affected 
areas, plead ignorance of the illegality of the practice.1210 
5 8 CHALLENGES IN THE INVESTIGATION OF FORCED AND EARLY 
MARRIAGE CASES  
Many of the cases mentioned above were reported after awareness campaigns in the 
area by various role players, including the South African Police Services and other 
sister departments. In the majority of cases, the victims were abducted for marriage 
purposes and subsequently raped by suspects. In the area concerned, at the time of 
writing, there is no Family Violence, Child Protection and Sexual Offences (FCS) police 
unit charged with the responsibility to investigate the cases. There are only two police 
officers at Mthontsasa who are tasked with the investigation of the cases but neither 
of whom are trained in sexual offences. The situation was made even more difficult 
because only one of these officers was able to drive. 
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The fundamental challenge in the investigation of the cases is that the police in the 
affected areas are socialised into accepting the practice as legitimate. The challenge 
arises when the victim goes to report it and it becomes even difficult to open a docket 
because there is no clear and direct legislation dealing with forced marriages in the 
Republic. In many instances, victims were returned home for the families to resolve 
the matter. The issue became more serious when the issue made news headlines in 
both the print and electronic media and the police were compelled to take action.  
As alluded to above, the charge office police officers are not sensitized to the issues 
of gender-based violence and are not adequately trained to manage them. The 
investigating officers are not trained in dealing with sexual offences because they need 
specialised training. The cases were not speedily investigated because the focus was 
primarily on ensuring the safe return of victims to their homes. In the process, some of 
the perpetrators went to labour centres and it became difficult to trace them. 
In the majority of the cases the victims were sexually abused and therefore the 
provisions of the Sexual Offences Act came into play.1211 Some of the cases were 
committed before the coming into operation of the Act in 2007.1212 That in itself posed 
a challenge because those offences that were committed before the Act became 
operational on 16th of December 2007,1213 had to be considered in terms of common 
law. In some cases, the injuries sustained by the victims had healed and therefore the 
medical evidence reported by doctors did not indicate any injuries other than the proof 
that the victims were sexually active. 
In some cases, there were elements of trafficking in persons because some victims 
were transported from one location to another for sexual exploitation. The problem was 
that those police officers who had not been trained in handling sexual offences 
obviously missed such issues due to lack of knowledge. The perpetrators were 
charged with either abduction and/or kidnapping and, once again, another challenge 
arose when the parents were involved in the practice of ukuthwala. 
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5 9 PRACTICAL INVESTIGATION CHALLENGES OF THE CASES 
The police officers who were responsible for the investigations of the cases at 
Mthontsasa Administrative area in Lusikisiki were ordinary police investigating officers 
who were not trained in handling sexual offences cases and that impacted on how the 
cases were investigated, because they were insensitive and inexperienced. These are 
important issues according to the South African Human Rights Commission in their 
report on Sexual Offences against Children, which stated: 
A good response to a victim of sexual abuse is likely to vindicate the victim’s 
experience of abuse, thereby increasing his/her confidence in the criminal justice 
system. Conversely, a poor response is likely to invalidate the victim’s experience 
of abuse, thwart his/her confidence in the criminal justice system for assistance in 
the future, thereby increasing the victim’s vulnerability to further abuse. It is 
therefore critical that the police respond to reports of sexual abuse with empathy, 
patience, professionalism and sensitivity.1214 
The assertion by the Human Rights Commission is important because the attitude of 
the police officers in dealing with these cases has a critical effect on the practice of 
ukuthwala in the East Pondoland area of the Eastern Cape in terms of sending an 
undesirable perception to the proponents of the practice that they could engage in the 
practice with impunity. Below is an illustration of how cases were handled by the police 
in Mthontsasa police station. 
In the case, Cas 36/06/2009, the following were outstanding: 
(i) a statement from the friend she was accompanying was never obtained; 
(ii) no statement was obtained from the grandmother; 
(iii) no statement from the lady in the motor vehicle involved in the rescue of the 
complainant; and  
(iv) she was abducted by five men but only one man was charged and the other 
four were not.1215 
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the Criminal Justice System Protect Children?  April 2002 18. 
1215  Cas 34/06/2009. 
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In case 24/06/2009, no statements were taken from the young girls who went to report 
at the police station. The mother of the victim and the sister who was impelesi were 
not charged.1216 
In case 37/06/2009, the mother and aunt of the victim as well as the two men were not 
charged.1217 There were no reasons for them not to be charged. The only person who 
was charged was the suitor. He was charged for abduction but not for rape.1218  The 
father, who was called by the victim and said that if the victim left her marital home he 
would disown her, should also have been charged. 
In case 39/06/2009, MakaNtando as well as the mother who persuaded her to go back 
and have sexual intercourse with the accused, were not charged.1219 Moreover, the 
medical evidence report was not filed in the docket.1220 
In case 32/02/2009, Nophumzile, Lihle and Smanga were not charged despite the fact 
that they actively participated in the abduction of the victim.1221 The mother was also 
not charged for her role in the abduction of her minor child.1222  
In case 33/06/2009, the mother was not charged for her role in the abduction of her 
daughter.1223 In the other cases no arrest of suspects were even made. The reason 
given by police was that some suspects were in labour centres in places like Durban, 
Rustenburg and Johannesburg. This has largely contributed to the delay in the 
investigation of the cases. It appears, from all the case dockets, that only the husbands 
were charged because it was deemed easy to invoke the common law offence of 
abduction. All other legislative provisions that could be utilised to bring all the 
perpetrators of this practice to book were ignored. 
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5 10 POTENTIAL CHARGES AGAINST THE PARENTS, GUARDIANS AND 
CARE GIVERS  
The following were potential charges against parents and caregivers: 
(i) accomplice to rape in terms of the common law in respect of those cases 
that took place before the operationalisation of the Sexual Offences and 
Related Matters Act;1224 
(ii) rape in terms of section 3 of Sexual Offences Act in those cases that took 
place after 16 December 2007;1225 
(iii) conspiracy, incitement or inducing another person to commit a sexual 
offence;1226 
(iv) compelled rape in terms of Act 32 of 2007;1227 
(v) sexual assault;1228 
(vi) compelled sexual assault in terms of Act 32 of 2007;1229 
(vii) sexual grooming;1230 
(viii) sexual exploitation of children in terms of sections 17(1) and (4) of Act 32 of 
2007;1231 
(ix) trafficking of persons in terms of section 71(1)–(5);1232 
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(x) a child below the minimum age set by the law for a valid marriage may not 
be given out in marriage or engagement;1233 and may not be given out in 
marriage or engagement without her consent;1234 and 
(xi) assault common and assault to do grievous bodily harm.1235  
The latter charges had been discussed in depth in Chapter 4. A charge of abduction is 
problematic in terms of using it against a parent, guardian and care givers, as the crime 
represents a wrong committed against the parents or guardian of the minor, and not 
against the minor.1236 The same applies to the common law crime of kidnapping 
because a parent cannot commit kidnapping in respect of his or her own child.1237  
5 11 PRE-TRIAL PHASE 
Prosecutors as well as investigating officers should be aware of the trauma 
experienced by complainants when they are forced to relive the crime during the 
investigation and prosecution of cases of forced and early marriages, and particularly 
while testifying in court.1238 All efforts should be made to reduce secondary 
victimisation of complainants and other witnesses.1239 In the case of minor 
complainants, the age, developmental stage and level of maturity should be taken into 
account and consideration must be given to section 28 of the Constitution,1240 which 
provides that the best interest of the child must be of paramount importance in all 
decisions affecting a child.1241 
The investigation of the cases should be closely guided from the onset of receiving the 
docket and all decisions should be made at the earliest opportunity.1242 A thorough and 
                                            
1233  Children’s Act 38 of 2005. 
1234  S 305 (1) (a). 
1235  Burchell and Milton Principles of Criminal Law 680. 
1236  Snyman Criminal Law 403. 
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1238  National Prosecuting Authority, National Directives on the Prosecution of Sexual Offences in terms 
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1240  Constitution of the Republic of South Africa, 1996. 
1241  National Directives. 
1242  Lawrence and van Rensburg, “Forms of Sexual Abuse and the Practical Implications of Applying 
South African Law to Sexual Offences Cases in Sexual Abuse, Dynamics, Assessment and 
Healing”  in Spies (2006) 135. 
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comprehensive consultation should be done with the complainant upon receipt of the 
docket.1243 Special attention should be given to aspects that require immediate 
attention, such as collection of forensic evidence and the documentation of injuries on 
the complainant.1244 Sexual offences are, by their very nature, always to be regarded 
as serious and, where there is sufficient evidence, prosecution should always 
follow.1245  
5 12 PROSECUTING FORCED AND EARLY MARRIAGE CASES 
The prosecutor who first handles the case should follow it through the trial stage to its 
conclusion.1246 This allows the complainant to establish a relationship with the 
prosecutor and can enhance the effectiveness of the complainant’s and witnesses’ 
testimony.1247 Changing prosecutors during the course of the trial contributes to 
potential secondary victimisation of the complainants and/or other witnesses.1248 In the 
majority of the cases, the victims had been sexually violated and as such, these cases 
should take precedence over any other matter on the court roll, where appropriate.1249 
The complainant or the witness must be informed of the provisions of section 158 of 
the Criminal Procedure Act.1250 This section has protective benefits for the complainant 
or a witness who is traumatised, regardless of her age.1251 It provides for the use of a 
closed circuit television or similar electronic media in court or a one-way mirror glass 
where the complainant or witness does not see the perpetrator.1252 The court can 
appoint a competent person to act as an intermediary in criminal proceedings, if the 
witness is below the biological or mental age of eighteen years old.1253 The court will 
grant this provision upon an application by the prosecutor after he has proven that the 
                                            
1243  National Directives. 
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victim will suffer undue mental stress if she were to testify in an open court. If the 
witness has a biological age of eighteen years, the prosecution must adduce expert 
evidence to substantiate the application.1254 If the complainant is under the age of 
fourteen years, the court shall provide reasons for refusing the application by the 
prosecution.1255 The reasons shall be entered into the record of the proceedings.1256 
A court may direct, on application, that the public or any class thereof, be excluded 
from such proceedings and thus the court will proceed behind closed doors1257 if: 
(i) It is in the best interests of the security of the State, good order of public 
morals or of the administration of justice;1258 
(ii) that there is a likelihood that harm might result to any person;1259 
(iii) the identity of the person shall not be revealed at all or for a period of time 
specified by the court;1260 
(iv) the accused is charged with committing or attempting to commit any sexual 
offence, procuring or furthering the commission of a sexual offence, any act 
of extortion or any statutory offence related thereto at the request of any 
person or guardian/parent on behalf of a minor;1261 and 
(v) where the witness is under the age of eighteen years old.1262 
In all instances where the court has ordered that the proceedings be held in camera in 
terms of sections 153(2) and (3) of the Criminal Procedure Act, no information may be 
published that could reveal the identity of the complainant or such witness in any 
manner.1263 This may include the identity of the complainant’s family or any other 
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witness under the age of eighteen years of age.1264 Where the particulars of the 
accused may lead to the identity of the complainant and or complainant’s family, no 
such particulars of the accused may be published in any manner, for example where 
the accused is related to the complainant.1265 
No evidence of any previous sexual experience or conduct of the complainant may be 
presented as evidence.1266 The only evidence allowed is that which is related to sexual 
experience or conduct in respect of the offence being tried.1267 No evidence or question 
in cross-examination regarding such sexual experience or conduct shall be put to the 
complainant, the accused or any witness at the proceedings.1268 There are, however, 
exceptions to this rule.1269 The court may grant leave to lead evidence or to ask 
questions in relation to the previous sexual experience of the complainant, on 
application by either prosecution or defence, or if the prosecution has introduced this 
evidence.1270 The court shall only grant the application for leave to lead this evidence, 
if it is satisfied that such evidence or question is relevant.1271 In determining the 
relevance of the evidence, the court will take into account the following: 
(i) the interests of justice, including the accused’s right to a fair trial; 
(ii) the interest of society in encouraging the reporting of sexual offences; 
(iii) evidence relating to a previous specific sexual activity that is relevant to a 
fact in the proceedings; 
(iv) evidence which is likely to contradict evidence led by the prosecution; 
(v) evidence fundamental to the accused’s defence;  
                                            
1264  Directive 5. 
1265  Ibid. 
1266  S 227. 
1267  Directive 1. 
1268  Ibid. 
1269  Ibid. 
1270  Ibid. 
1271  Ibid. 
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(vi) evidence which is substantially outweighed by its potential prejudice to the 
complainant’s personal dignity and privacy; and 
(vii) evidence likely to explain the presence of semen or the source of 
pregnancy, disease, or any injury to the complainant where it is relevant to 
the fact in issue.1272 
The court shall not grant an application if the objective of leading such evidence or 
asking such question is to support an inference simply because of the complainant’s 
previous sexual history in which instance: 
(i) the complainant would more likely to have consented; or 
(ii) the complainant would be less believable.1273 
The court shall provide reasons for granting or refusing such an application in terms of 
this section.1274 The reasons shall be entered into the record of the proceedings.1275 
5 13 REBUTTING THE CULTURAL DEFENCE  
South Africa is faced with the challenge of a pluralistic legal system in that it has 
western and customary laws existing parallel to each other.1276 Since the advent of the 
democratic dispensation era, the two systems finally came to be treated on par.1277 
The Constitution removed any doubt as to the status of customary law in the South 
African legal system because customary law is recognised, provided that it does not 
infringe the provisions of the Constitution.1278 The cases are a perfect illustration of the 
controversies that arise when culture is the motivation for conduct that may ultimately 
be defined as criminal in terms of western laws.1279  
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In South African criminal law there are different categories of defences, for example 
those pertaining to procedure or evidence, some to definitional requirements and 
others to general requirements of the crime.1280 South African criminal law does not 
provide for a distinct or separate defence based on culture.1281 The available literature 
and case law suggest that culture plays a role in at least two stages of a criminal 
case:1282 
(i) during the process of inquiry to ascertain if the general requirements for a 
particular crime have been met;1283 and 
(ii) secondly, when a suitable punishment for a convicted accused must be 
determined.1284 
The question that remains is whether the Constitution brought about a new approach 
or direction to be taken in matters where culture played a role in the commission of a 
common law crime.1285 It is argued that the Constitution does not do so but merely 
recognises customary law and insists that it be applied in cases where it is appropriate 
and where customary law practices come into play. 
Section 211(3) provides:1286 
The courts must apply customary law when that law is applicable, subject to the 
Constitution and any legislation that deals with customary law.1287 
Section 30 provides: 
Everyone has the right to use the language and to participate in the cultural life of 
their choice, but no-one exercising these rights may do so in a manner inconsistent 
with any provision of the Bill of Rights.1288 
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Section 31(1) provides: 
Persons belonging to a cultural, religious or linguistic community may not be 
denied the right, with other members of that community 
(i) To enjoy their culture and practice their religion and use their language.1289 
These sections of the Constitution suggest that the position of customary law has 
improved in the current legal order of the Republic in that the customary law is 
recognised. Customary law is closely identified with African traditions, and its 
application rests on the constitutional guarantee of culture.1290   
Against this background it should be clear that problems might arise when someone’s 
actions might be seen as lawful in terms of customary law, but unlawful in terms of the 
common law.1291 For example, this situation applies to ukuthwala in its traditional form 
and the current distorted form of the practice.1292 
Sections 30 and 31 have provisos that state that the rights to culture may not be 
exercised in a manner inconsistent with any provision in the Bill of Rights.1293 There is 
an internal limitation clause contained within the two sections, which is intended to 
remind us that the protection of culture does not grant the individual, as well as cultural 
groups, licence to violate at will the rights of individuals.1294 
The supremacy of the Constitution is proclaimed in section 2, which reads:1295  
The Constitution is the supreme law of the Republic, law or conduct inconsistent 
with it is invalid, and the obligations imposed by it must be fulfilled.1296 
Section 7 reads: 
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This Bill of Rights is the cornerstone of democracy in South Africa. It enshrines the 
rights of all people in our country and affirms the democratic values of human 
dignity, equality and freedom.1297 
Section 9 reads: 
Everyone is equal before the law and has the right to equal protection of the law.1298 
There is a conflict between the rights enshrined in the Constitution, particularly the 
rights to exercise one’s culture and to enjoy other rights and freedoms in the same 
Constitution but, as alluded to above, sections 30 and 31 have an internal limitation 
that is intended to illustrate that it must not violate other rights enshrined in the 
Constitution.1299 Therefore, cultural practice should not be accepted as a defence if it 
were to result in irreparable harm to others.1300 
Moreover, section 36(1) of the Constitution reads: 
The rights in the Bill of Rights may be limited only in terms of law of general 
application to the extent that the limitation is reasonable and justifiable in an open 
and democratic society based on human dignity, equality and freedom taking into 
account all relevant factors, including – 
(i) The nature of the right; 
(ii) The importance of the purpose of the limitation; 
(iii) The nature and extent of the limitation; 
(iv) The relation between the limitation and its purpose; and 
(v) The less restrictive means to achieve the purpose.1301 
In the case of Coetzee v Government of the Republic of South Africa,1302 Sachs J 
stated that the best way to remain faithful to the Constitution was by balancing the 
rights contained in it within a holistic, value-based and case oriented framework.1303 
The values, which should underlie the entire process, are those derived from an open 
and democratic society based on freedom and equality.1304 In other words the 
constitutional values of equality, human dignity and freedom should guide the judiciary 
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in evaluating the role of culture in the commission of a particular crime, in the same 
way that the guiding principles of common law were previously used to evaluate 
custom in the context of crimes.1305 
5 14 CONCLUSION 
The cases in Lusikisiki cannot be equated with the legitimate cultural practice of 
ukuthwala because the latter is premised on the principle of ubuntu, which allows for 
collective decision making in the African society. The cases reflect the distortion of 
custom and are harmful practices that result in the sexual exploitation and abuse of 
children.1306 In its distorted format, the practice is criminal, illegal and harmful and as 
such has no place in a modern constitutional democracy. The proponents of the 
practice in Lusikisiki are targeting school-going girl children, which is contrary to a 
number of provisions in the Constitution1307 and other related pieces of legislation such 
as the Children’s Act.1308 This is despite the fact that South Africa has signed and 
ratified international treaties and instruments designed to protect women and children 
against harmful traditional practices. The practice in Lusikisiki goes against the very 
fundamental principles of ubuntu that is central to the African way of life and that 
recognises the ethical and moral values of respect for others (including women and 
children), helpfulness, community sharing, caring, trust and unselfishness.1309  
Clearly, proponents of the practice in Lusikisiki lack respect for women and children 
because they see them as objects for sexual exploitation and abuse. The most glaring 
observation from the case studies is that victims from the poverty-stricken backgrounds 
are targeted. The rationale for the conclusion is that all the victims bar one came from 
very poor backgrounds and could not protect themselves because they lack the 
financial resources to physically and legally protect themselves.   
Most of the parents give their daughters away for marriage due to greed, illiteracy and 
lack of understanding of the serious implications the practice has on their children. It is 
                                            
1305  Rautenbach and Matthee 2010 JLP 124. 
1306  Van der Watt and Ovens 2012 SAJ 13. 
1307  The Constitution of South Africa,1996. 
1308  Act 38 of 2005. 
1309   Maluleke 2012 PELJ14. 
 192 
 
submitted that the practice in Lusikisiki may be characterised as early and forced 
marriages, which are not synonymous with the traditional practice of ukuthwala as 
defined, by Koyana and Bekker. 
The practice has serious constitutional implications in that it contravenes the very 
foundations of the South African Constitution and contravenes a number of various 
pieces of legislation and common law. It is submitted that the practice as it is cannot 
be condoned in the current constitutional order. It is illegal and criminal and, as such, 
people who abuse and exploit children in the name of culture should be prosecuted 
and sent to prison. It is important to embark on a comparative analysis of ukuthwala 
with other similar customary practices in the selected SADC jurisdictions in order to 
draw lessons in terms of how best South Africa can respond to the problem. 
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CHAPTER 6 
COMPARATIVE ANALYSIS OF UKUTHWALA AND SIMILAR 
PRACTICES IN SELECTED SOUTHERN AFRICAN DEVELOPMENT 
COMMUNITY COUNTRIES 
6 1 INTRODUCTION 
The practice of forced and early marriages is prevalent on the African continent. For 
this reason an examination will be undertaken to establish whether these have any 
similarities with the South African practice of ukuthwala. The focus will exclusively be 
on the Southern Development Community states that share the same or similar cultural 
practices as South Africa and where colonisation by the British government with its 
common law background occurred. The legal systems of Swaziland, Lesotho, 
Botswana, Malawi and Zimbabwe will be investigated. These countries achieved their 
independence earlier than South Africa hence some of the contradictions inherent in 
the African customary practice and modern western common law systems have 
already been experienced and dealt with in their respective countries, similarly to those 
currently being addressed in South Africa. 
6 2 THE LEGAL SYSTEMS OF SOUTHERN AFRICA  
During the colonial period, there were differences in the way that the colonisers dealt 
with the laws of the colonised people.1310 The original British attempt at direct rule was 
eventually abandoned in favour of indirect rule, which allowed the native populations 
limited decision-making powers in private spheres and in particular with regard to 
personal or family laws.1311 Africans in British colonies were allowed to practise their 
traditions as long as they were not considered to be in conflict with natural justice and 
morality.1312 Regardless of the colonial experience and the manner of its conclusion, 
the common theme in all these countries is that post-colonial legal systems are 
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plural.1313 This means that they recognise principles of general law, usually based on 
the law of the colonising state, customary laws and religious law.1314 The extent of the 
official recognition of this de facto pluralism and the arrangement of the legal system 
varies. In this context, a comparative analysis of ukuthwala and similar practices in the 
selected SADC countries will be undertaken to identify how other countries respond to 
the contradictions between western and indigenous law regarding the issue of 
marriage. 
The repugnancy clause to natural justice and morality was used for the most part to 
deal with issues pertaining to the status of women.1315 This included trying to prevent 
early marriage and the pledging into marriage of girls, as well as to facilitate women 
being awarded custody of children and being allowed to divorce.1316 
The so-called living law,1317 an informal and flexible system of rules reflecting the day-
to-day practices of people, exist alongside the customary law enshrined in statutes and 
found in court judgments.1318 The living law is contrasted with state customary law, 
which is said to have ossified and not kept up with changes in social behaviour.1319 
Some countries in the SADC region recognise general customary and religious laws, 
but place them all under a single marriage statute making the pluralism conform to 
some minimum standards.1320 Others recognise multiple marriage systems governed 
by different statutes.1321  
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Regardless of the legal system, many people have relationships or unions outside the 
ambit of the law.1322 These are known by different names in various SADC countries. 
In South Africa this is called ukuthwala, in Swaziland ukwendzisa and inhlanti, in 
Zimbabwe the customary practice is called kuzvarira and in Malawi kupimbira, nhlanzi 
and kupawila. What is common to all countries in SADC is that marriage is a very 
important development in a person’s life as it indicates emergence to adulthood.1323 
Marriage is a socially acknowledged and approved sexual union between two 
individual adults.1324 Some societies in SADC endorse child marriages although people 
are supposed to enter in marriage when they are adults.1325 
In societies where early marriages take place, it is justified as a cultural tradition that 
has to be practised because it serves a useful purpose within families and 
communities.1326 A number of such cultural practices are harmful to the physical 
integrity of women and girl children.1327 Early marriage is among the list of harmful 
practices that maintain subordination of women and girl children in society and that 
legitimise, and perpetuate gender-based violence.1328 Marriage by abduction is one 
type of early marriage found in some SADC countries such as South Africa and 
Zimbabwe.1329 Child marriage negotiated by parents without the girl’s consent is a 
common practice in most SADC countries, such as Mozambique, Malawi, Zambia, 
Swaziland, Zimbabwe and South Africa. Common to all these countries is that child 
marriages are at times associated with the way society defines the concept of 
childhood.1330 In most, the onset of puberty is seen as a cut-off point between childhood 
and womanhood.1331 In other words, according to traditions in these societies, children 
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who have reached puberty are recognised and treated as adults, although they have 
not reached the age of majority.1332 In Zimbabwe and Malawi young girls are married 
early to settle family debts and as compensation for pledging.1333  
The majority of the SADC countries have signed and ratified various regional and 
international instruments and treaties aimed at protecting the rights of women and 
children in their respective countries.1334 Some countries, despite having signed and 
ratified some of these international instruments, have not incorporated them in their 
domestic laws. Some of the SADC countries have dual legal systems comprised of 
western and customary law.1335  
Common to the SADC countries identified for the purposes of a comparative analysis 
is that early marriage is linked to poverty.1336 This is because it affects only the poorest 
of the poor in rural areas and helps to reinforce these cycles of poverty. It is submitted 
that early marriage is an accepted cultural practice in many SADC countries, even 
though it is a violation of the human rights of young girls.1337 This is despite the fact 
that these countries have pluralistic legal systems that acknowledge diversity. 
However, the conflict between the two systems seems to be disadvantageous to 
women and girl children.1338  
6 3 CONSTITUTIONS OF SADC COUNTRIES 
The Constitution of every country in SADC has a Bill of Rights.1339 And many of these 
constitutions rely on the Universal Declaration of Human Rights as their starting 
point.1340 In other words, the respective constitutions of the various SADC countries 
guarantee civil and political rights for their respective citizens. As alluded to above, 
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most SADC countries have plural legal systems in which customary law has the same 
recognition as the civil or common law in terms of the constitutions. The difficulty arises 
when there is a conflict between the customary law and the constitutions particularly 
where customary law violates the principles of equality and human dignity.1341 
The constitutions of Namibia, Malawi and South Africa are clear that in the event of 
conflict between the customary law and constitutional rights enshrined in the Bill of 
Rights, the constitutionally recognised rights take precedence.1342 Common to the 
constitutions of the countries above is the recognition of triple exploitation of women 
during colonial rule.1343 African women were oppressed as part of the black national 
groups, exploited as a class which still persists and oppressed as a gender in their 
homes and society which still exists today in our respective societies despite the 
collapse of colonial rule. 
The constitutions of Botswana, Lesotho, Zambia and Zimbabwe all recognise 
customary law, meaning that customary law is exempt from the scrutiny demanded by 
the post-colonial democratic constitutions in the paragraph above.1344 This proves that 
although some constitutions prohibit gender discrimination against women and girl 
children, some constitutions within the SADC do not.1345 The formal recognition of 
human rights by various constitutions of the SADC countries is not so immediate and 
omnipotent a recipe as to provide all women and girl children in the SADC region with 
an indisputable agency. It is submitted that there are many women and girl children in 
the SADC countries who continually suffer discrimination and oppression despite the 
constitutional guarantees enshrined in various Bills of Rights.1346 
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Poor and illiterate rural women continue to be subjected to discriminatory cultural 
practices across the SADC countries. Most women in the region are denied the equal 
enjoyment of their human rights by virtue of the lesser status ascribed to them by 
tradition and custom, or as a result of overt and covert discrimination.1347 The 
persistence of deep-rooted adverse patriarchal attitudes and firmly entrenched 
stereotypical behaviour with respect to the role of women and men in the family limit 
the full implementation of the human rights of women.1348 The widespread and 
continued existence of harmful traditional practices in the SADC countries limits the 
ability of men and women to equal enjoyment of all human rights.1349 It is therefore not 
surprising that many features of customary law in Africa effectively operate against the 
dignity, welfare or interest of women and undermine their status.1350 
In the African context, harmful traditional practices include the practice of female 
genital mutilation, ritual killing of children, corporal punishment, domestic violence 
towards women, polygamy, male primogeniture, forced and early marriage.1351 For the 
purpose of this analysis, the various cultural practices of early and forced marriages in 
some SADC countries will be discussed in an attempt to compare differences and 
similarities with the South African customary practice of forced and early marriages 
imputed as ukuthwala. 
6 4 EARLY MARRIAGES IN ZIMBABWE 
The practice of early marriage takes place in almost all the countries in the SADC 
region as part of traditional cultural practices.1352 In many communities in the region, 
girls are brought up aware of the fact that they are a source of wealth for their families 
and the training they receive at home is supposed to prepare them for marriage.1353 In 
all the SADC states, the practice of early marriage forces girls to marry without giving 
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their consent.1354 These early marriages of girl children take different forms in different 
SADC countries. In Zimbabwe, child marriages are known as kuzvarira. 
6 4 1 THE PRACTICE OF KUZVARIRA IN ZIMBABWE 
The practice of kuzvarira is an old Shona cultural practice of forced marriage, which is 
prevalent in the eastern part of Zimbabwe. Families take young girls out of school and 
give them to richer men in return for food and other economic gains. This practice is 
resorted to for survival. Kuzvarira is also a form of an arranged marriage between a 
young girl and older men to get money in the form of dowry or some goods without the 
knowledge of the young girl.1355 In some cases, girls are married as young as eleven 
years of age.1356 A man’s wealth is the overriding factor in child marriages, not his 
potency.1357 The richer the man, the greater the number of child brides he can 
afford.1358 
Child marriages are prevalent in Zimbabwe among the religious cult of Johanne 
Marange Apostolic sect, which is commonly known as vaspotori.1359 The African 
Apostolic Church has gone a long way in addressing Christianity in an African 
perspective and their songs are in the vernacular language and claim to be inspired by 
the Holy Spirit.1360 The cultural practice of kuzvarira is also common in secular 
groupings.1361 It is common for parents in Zimbabwe to eye a male tenant on an estate 
who is hard working and shows prospects of doing well financially, and ask him to do 
some piece of work in the house on completion of the service rendered. The parents 
then claim that they are unable to pay and instead offer their daughter to the tenant as 
payment.1362 
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Child marriage in the context of kuzvirira is seen as a way to ensure that a wife is 
protected, or placed firmly under the control of the male,1363 that she is submissive to 
her husband and works for her in-laws’ household.1364 The practice of kuzvirira ensures 
that children she bears are legitimate and that bonds of affection do not undermine the 
family unit.1365 Parents feel that their daughter will be better off and safer with a regular 
male guardian.1366 The practice of child marriage in Zimbabwe is a reflection of 
society’s negative attitude towards women, revealing the fact that men control all 
important decisions such as marriage, choice of partner and women’s sexuality from 
an early age until old age.1367 At the core of the problem is the recognition of customary 
law alongside general law.1368 
The young women do not have a choice, because parents and other clan members 
decide whom they will marry.1369 Marriage in this context is seen as a way to provide 
male guardianship for their daughters, protect them from sexual assault, avoid 
pregnancy outside marriage, extend their childbearing years and to ensure obedience 
to the husband’s household.1370 Among other reasons for justifying this practice include 
bearing children for the husband if the elder sister is barren or has stopped bearing 
children because of old age.1371 If the husband is rich, the wife may want to protect the 
wealth by letting her younger sister join her so that the man does not go outside of her 
family.1372 
In other instances, the husband is given a younger sister or a niece of his wife to take 
as a bonus second wife.1373 The girl is enticed by aunts and parents to enter into the 
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marriage.1374 In some instances, girls are given out for marriage in order to settle family 
debts and as a compensation for pledging.1375 A family in need typically receives help 
from another family on condition that the family receiving assistance commits to giving 
a young girl.1376 In this regard, a girl is given as debt bondage.1377 The girl can be as 
young as nine years old and the man could be fifty years or older.1378 In this situation, 
a girl attains puberty while staying with the husband.1379 The girl abides by this 
arrangement because she is threatened that some curse would befall her if she tried 
to run away.1380 
6 4 2 REASONS FOR KUZVIRIRA IN ZIMBABWE 
Poverty is one of the major factors underpinning the cultural practice of kuzvirira in 
Zimbabwe.1381 Where poverty is acute, a girl is regarded as an economic burden and 
her marriage to an older man is a family survival strategy and may be seen as being 
in her interest.1382 The practice is more prevalent in poorer communities where 
daughters are considered liabilities.1383 Child marriage is seen as the only way for the 
family to recover its investment in a daughter by giving her off for marriage in exchange 
for lobolo.1384 The perceived financial gains to be reaped from the payment of lobolo 
also encourage parents to marry off their children at an early age.1385 The older the girl 
the lower the lobolo paid for her, which prompts parents to marry their daughters at an 
early age to maximise the lobolo amount.1386 Because of the Zimbabwean economic 
meltdown, the role of lobolo plays a critical role in perpetuating the practice in poorer 
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communities.1387 The practice of paying lobolo is seen as positive in African culture.1388 
Lobolo is, in essence, not an economic consideration, but a social and spiritual symbol 
of a bond between the two families.1389 The lobolo cattle are a means of securing the 
father’s consent to the marriage and of bringing about a marriage relationship.1390 It is 
submitted that the fact that the father must give consent is deeply embedded in the 
patriarchal system that feminist commentators argue oppresses women.1391 However, 
to the African way of thinking, lobolo is the most important ingredient of a valid 
marriage.1392 
The practice of kuzvarira is resorted to because of the importance placed upon female 
virginity.1393 Child marriages are allegedly meant to protect children from pre- marital 
sex, which results in the birth of illegitimate children.1394 It is also believed that the 
practice of kuzvarira protects girls from promiscuity.1395 Since the advent of HIV/AIDS, 
some believe that children are protected from HIV/AIDS infections by being married 
early.1396 The other reason for marrying young girls is that some believe that they are 
easier to control than older women.1397 Briefly, the practice of child marriages in 
Zimbabwe is driven by selfish motives for power and greed for wealth.1398 The other 
reason for child marriage is the belief that sleeping with a virgin girl will cure a man of 
his HIV/AIDS infection. The belief for such a cure is prevalent within the vapostori sect, 
which has a huge following in the rural Eastern Zimbabwe.1399 
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Exploitation and abuse of children are also motives behind the practice of kuzvarira 
and people hide behind religion and custom.1400 There are weak laws and inadequate 
implementation of the laws resulting in child marriages being conducted with 
impunity.1401 Teenage pregnancy is another reason for child marriages in Zimbabwe, 
such that when a young girl falls pregnant, she is immediately married off to the father 
of the child, especially if the father accepts responsibility.1402 The reason for the above 
is mainly due to the value that the families attach to marriage.1403 Religion plays a 
critical role in perpetuating child marriages in Zimbabwe because the vaspotori sect 
solemnises the marriages between girl children and elderly men.1404 The practice of 
kuzvarira is synonymous with the life style of the members of the African Apostolic 
Church or vapostori.1405 The majority of child marriages in rural Zimbabwe are not 
reported hence, the practice is widespread.1406   
Girls often embrace their fate and bear children quickly to secure their identity, status 
and respect as an adult.1407 This is necessitated by the fact that men had paid hefty 
amounts of lobolo and therefore these girls have an added pressure to prove their 
fertility.1408 The girls, over and above being wives to their husbands, are assigned the 
role of domestic workers in the household 1409 and are reduced to being child bearers 
because they have little or nothing to discuss with their husbands due to the age gap 
between them.1410 Patriarchy is central to the cultural practice of kuzvarira, because 
women and girl children are seen as being subordinate to older males within the 
families and clans. It is submitted that patriarchy in this context perpetuates the inter-
generational cycle of poverty and lack of opportunity for girl children and young 
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women.1411 Therefore, child marriages worsen the plight of girl children in Zimbabwe 
and reinforce the inferior status of women in society as being commodities that can be 
given in marriage for the benefit of the powerful male and his extended family. Men are 
expected to control women in all aspects of relationships including the decision-making 
on when and with whom a girl or young woman will marry and when and how they will 
have sexual relations.1412 
6 4 3 CONSEQUENCES OF KUZVARIRA CULTURAL PRACTICE 
Child and forced marriages by their very nature expose children to suffering and 
hardship. It is culturally packaged as a social necessity, but amounts to socially 
licenced sexual abuse and exploitation of girl children.1413 Child brides in the context 
of kuzvarira are susceptible to domestic violence because of the age difference and 
power relations within the relationship.1414 Because of the power relations in the 
marriage, sexual intercourse is often not negotiated. This exposes the girl children to 
rape and other forms of sexual abuse because, even if sometimes consent is given, 
the girls are so young that they are unable to consent to sexual intercourse. In most 
cases, the men who engage in the cultural practice of kuzvarira often have multiple 
partners and are sexually experienced.1415 Men, because of their mature age, are often 
aware of their HIV/AIDS status and therefore seek even younger, virginal brides who 
are presumably not infected.1416 This exposes girl children to HIV/AIDS infections. 
The reason why young girls are physiologically prone to infection is because their 
vaginas are not yet well lined with protective cells and the cervix may be easily 
eroded.1417 That is more pronounced in situations where sexual intercourse has not 
been negotiated and the husband has raped the girl. In these cases, their husbands 
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may infect the young girls.1418 The difficulty encountered by young girls in the context 
of early and forced marriages is that they cannot negotiate the use of condoms due to 
the unequal power relationship in the marriage. They are unable to ask their husbands 
to go for HIV/AIDS tests or to insist on the husbands being monogamous.1419 
Generally, the girls lack the power to make demands upon men in the context of the 
cultural practice of early and forced marriage.1420 
Returning to their parents’ home is not an option, because divorce is considered 
unacceptable and leaving their husbands may have serious implications on the social 
or tribal ties that were developed during the marriage.1421 Therefore, the girls have no 
option but to accept their fate and remain in the marriage relationship despite the 
difficulties. In most cases, they are threatened that curses will follow them if they leave 
their husbands and, out of fear for such a curse, they choose to remain with their 
husbands. 
Pregnancy poses another challenge for young girls in the context of early marriages in 
that girls are often not physically and physiologically ready to carry children. The 
problem with children giving birth is that young mothers are at higher risk of debilitating 
illnesses and even death.1422 Many children die when giving birth because they are not 
physiologically and physically ready to do so.1423 Because these child marriages are 
prevalent in rural Zimbabwe, the child mothers are far away from hospitals to deliver 
their babies by caesarean sections, so they end up losing their lives.1424 These children 
are exposed to the risk of complications during labour because of an under-developed 
pelvis.1425 
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The cultural practice of child marriages in Zimbabwe deprives young girls of 
opportunities to be children, growing up free from sexual exploitation and abuse.1426 It 
deprives young girls of their adolescence.1427 Kuzvarira cultural practice robs 
Zimbabwean girl children of their futures and commits them to lives of misery and 
suffering.1428 The children are robbed of their right to care, education and enjoyment 
of life as normal children. This means that children become adults before they are fully 
grown-up due to the cultural practice. Children are also deprived of their rights to 
choose their own life partners.1429  
The cultural practice of child marriages has devastating physical and psychological 
consequences for girl children in Zimbabwe.1430 The practice discriminates against girl 
children and exposes them to hardship at an early age. This practice perpetuates 
patriarchy and the cycle of poverty in rural Zimbabwe, because these girls give birth to 
children who have no prospects of growing up as normal children. Poverty will never 
end because these children are likely to give their children off to early marriage in the 
same way that they were treated.  
It is submitted that kuzvarira is a harmful traditional practice that has been done away 
in the Zimbabwean Bill of Rights because of its negative consequences for girl children. 
The girls are continuously exposed to rape, sexual servitude, domestic violence and 
trafficking by elderly men under the pretext of the cultural practice of kuzvarira.1431 The 
girls who are victims of this cultural practice are girls who are below the age of eighteen 
years with some as young as eleven years of age. 
6 4 4 ZIMBABWEAN LAW AND THE CULTURAL PRACTICE OF KUZVARIRA 
The minimum marriageable age by law in Zimbabwe is sixteen years for girls and 
eighteen years for boys.1432 Zimbabwe has a plural legal system in that the common 
law exists side by side with customary law. The challenge in Zimbabwe is that the 
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common law protects girl children from child marriages, however, the customary law 
does not provide for a minimum marriageable age.1433 Therefore, the conflict between 
common law and customary law leads to a serious problem in that the government 
seems to be unable to harmonise the two legal systems when it comes to child 
marriages.1434 
Section 3 of the Constitution1435 of Zimbabwe prohibits discrimination based on 
gender.1436 The government of Zimbabwe has made strides in addressing gender-
based violence through the enactment of various legislative instruments like the Sexual 
Offences Act,1437 Domestic Violence Act,1438 Criminal Codification Law Act1439 and 
Matrimonial Cause Act.1440 Regardless of the aforementioned policies, gender-based 
violence continues to be a challenge in Zimbabwe.1441 Customary marriage is 
recognised under the Customary Marriages Act,1442 but does not provide for a 
minimum age for either girls or boys1443 while the Criminal Codification Act1444 
criminalises sexual activity with a young person under the age of sixteen years.1445  In 
terms of this Act,1446 a minor under the age of twelve years is deemed incapable of 
consenting to sexual intercourse or a sexual act.1447  
The problem in the Zimbabwean legal system is the conflict that exists between the 
two legal systems of British common law and the Zimbabwean indigenous law1448 and 
the government of Zimbabwe is unable to harmonise the two legal systems, particularly 
when it comes to child marriages. It is unable to enforce the existing laws that protect 
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children and women against gender-based violence perpetrated under the pretext of 
cultural and religious beliefs. There is greater tolerance of cultural, societal and 
customary norms that shape and govern of the institution of marriage and family life 
over the existence of national laws against gender-based violence in Zimbabwe.1449  
6 4 5 SIMILARITIES BETWEEN UKUTHWALA AND KUZVARIRA 
Ukuthwala and kuzvarira are both cultural practices that are prevalent in South Africa 
and Zimbabwe respectively. Ukuthwala is a practice prevalent within the Nguni 
speaking tribes of South Africa, most notably the Xhosas. The practice is not in itself a 
marriage but a process towards a customary law marriage. The kuzvarira is a practice 
that is prevalent amongst the Shona speaking group in Zimbabwe.1450  Ukuthwala can 
often take the form of forced marriage in cases where the girl has not been party to the 
thwala. There are three forms of ukuthwala1451 and, in two of these; a girl is often 
abducted without either her consent or her parent’s consent.1452 In the kuzvarira 
practice, consent is not sought from the girls and, in most cases, they are too young to 
even give consent. It is submitted that the practice of kuzvarira is similar to the practice 
that is taking place in Lusikisiki where girls as young as twelve years are taken or sold 
off for marriage to elderly men. 
There are striking similarities in the consequences of both practices in that both target 
girls rather than boys. Girls are deprived of their right to education and their right to 
choose a lifetime partner. Both practices negatively affect the development of young 
girls and exacerbate gender inequality in society.1453 In relation to their health, there is 
also a higher risk of the girls in both practices contracting HIV/AIDS from older men 
who may have contracted the disease during previous marriages.1454 The young girls 
in both practices are economically dependent on the husbands, they are unable to 
negotiate safe sex or to demand fidelity.1455 Both practices are founded on power and 
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can therefore lead to domestic violence.1456 It is submitted that both practices were 
predominantly more of a custom or social obligation, but lately due to other economic 
factors, have resulted in both practices being conducted for financial gains for the 
family.1457 Custodians of both practices do not see anything wrong with the practices, 
as long as the bride price is paid.1458 
6 4 6 DIFFERENCES BETWEEN UKUTHWALA AND KUZVARIRA 
Traditionally ukuthwala was resorted to for good reasons, to compel the father of the 
young woman to enter into marriage negotiations.1459 As previously stated, it is not in 
itself a marriage, but a passage towards marriage provided that an agreement has 
been reached between the two families. It is aimed at young women of marriageable 
age, not young girls who are not mature enough to be wives. The same could not be 
said of kuzvarira, because it is resorted to for economic or financial reasons. Girls are 
seen as an economic burden for the families, which is not necessarily the case with 
ukuthwala in its traditional sense. Ubuntu is at the core of the cultural practice of 
ukuthwala, which strives to protect and promote the well-being of the weak and 
vulnerable in society.1460 Ukuthwala in its traditional form is not performed with 
impunity.1461 It is a condoned abnormal path to marriage targeted at certain women of 
marriageable age.1462 It does not involve rape or having consensual sex with the girl 
until marriage requirements have been met.1463 
6 5 EARLY AND FORCED MARRIAGE IN MALAWI 
Malawi, like any other African country, is replete with cultural practices. Some of them 
are confined to specific areas of the country and others are found almost throughout 
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the country, although with some slight variations.1464 In the paragraphs that follow early 
and forced marriages in Malawi will be discussed. Four practices related to early and 
forced marriages will be discussed, namely hlazi, kupimbila, kupawila and 
kutomera.1465  
6 5 1 HLAZI CULTURAL PRACTICE 
Hlazi is a cultural practice whereby a husband is given a younger sister or niece of his 
wife to take as his second wife.1466 The girl is sometimes enticed by the sister to join 
her in marriage or encouraged by relatives and parents to enter into the marriage.1467 
This is referred to as a bonus wife.1468 Sometimes the husband initiates the process 
himself if he lusts after her and will encourage his wife to entice her younger sister or 
niece into the marriage.1469 The man prepares what is referred to as luphatho in the 
form of a basket of maize flour and one chicken, which are taken by the wife herself to 
her parents to ask for the sister’s hand in marriage.1470 If the parents accept the 
luphatho then the formal process of paying the bride price is instituted, and finally the 
younger sister joins her sister as a second wife.1471 
Sometimes parents offer hlazi as a sign of gratitude to the son-in law who is regarded 
as very generous and taking good care of their daughter and the parents 
themselves.1472 The purpose of the hlazi cultural practice is for the younger sister to 
bear children for the husband if the elder sister is barren or has stopped bearing 
children because of advanced age.1473 If the husband is rich, the wife may want to 
protect the wealth by getting her younger sister to join her so that the man does not 
marry an outsider.1474 At times the older sister can invite her young sister in order to 
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have someone with whom to live in the event that the husband dies.1475 The practice 
is common to many areas of Malawi and is often known by different names for 
example, nthena, mbirigha and isakulwa.1476 The girl can be as young as fifteen and 
even younger, depending on the age at which the girl attained puberty.1477  
6 5 2 KUPAWILA CULTURAL PRACTICE 
Kupawila is most common in the northern parts of Chitipa where the girl’s parents get 
into debt and as payment for the debt they offer the daughter in marriage to the 
creditor.1478 The girl can be as young as nine years of age and the man could be as 
old as 50 years or more.1479 The girl in this situation ends up attaining puberty while 
staying with the husband.1480 The girls abide by this arrangement because they are 
threatened that some curse will befall them if they try to run away.1481   
Another form of kupawila takes place in the Mzimba area and is referred to as 
kupimbira, which takes place when a girl is given to a male tenant on an estate who is 
hard working and shows high prospects of doing well financially.1482 The parents can 
ask the tenant to do some piecework for them in their house and, at the end of the 
service, the parents will claim that they are unable to pay and instead offer the tenant 
their daughter.1483 In such a case, the tenant is not asked to pay lobolo.1484  
Another form of kupawila or kupimbira is when parents send a girl as young as nine 
years to stay with a rich man.1485 The rich man and parents would have agreed on the 
arrangement and money or cattle would have been paid by the rich man.1486 The child 
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is aware of the arrangement that her stay with the rich man is going to culminate in a 
marriage.1487  
It is common at both Chitipa and Mzimba to have another variation of forced marriage 
in which an arrangement between the parents of a boy and a girl become very close 
and, in an attempt to strengthen their relationship, arrange that their children should 
grow to marry each other.1488 Kupawila and kupimbira are similar practices where one 
is practised in the north and the other in the south of Malawi. These two practices are 
similar both in form and in content and the only difference is their geographic 
application. 
6 5 3 KUTOMERA CULTURAL PRACTICE 
The practice of kutomera is similar to kupawila and kupimbira but the difference is that 
the girl child is pledged to another family before she is even born.1489 It may also involve 
an old man offering to marry a girl when she is still at a tender age.1490 The offer to 
marry the girl child is made through the parents of the young girl and the man would 
periodically provide gifts for the young girl.1491 The kutomera practice cuts across the 
ethnic groups in the southern region of Malawi.1492 
6 5 4 SIMILARITIES BETWEEN HLAZI, KUPIMBIRA AND UKUTHWALA 
There are similarities between kupimbira and kupawila cultural practices in Malawi and 
the Zimbabwean customary practice of kuzvirira, in all material respects, because for 
all of them the purpose is financial or economic gains for the figurehead and the family. 
Hlazi entails a bonus wife that is unique to Malawi. The only similarities common to all 
these cultural practices is that girls and young women are the subject of the forced 
marriage. It must be stated though that puberty seems to be the critical indicator of all 
the practices for when the girl is ready to be given off in marriage. The reason for that 
is that Africans traditionally do not put much emphasis on the age of a person but look 
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at the physical developmental level. The practices are similar to the distorted form of 
ukuthwala that has been seen in Lusikisiki in the recent past otherwise, as in ukuthwala 
in the old traditional sense, they defer in all respects to other practices in the SADC 
countries discussed above. 
It must be stated that in terms of the consequences, the practices are similar in all 
material respects. The girls involved in the practices are invariably very young and 
therefore not capable of making independent decisions in matters of marriage.1493 In 
other words, such girls are not given an opportunity to choose their marriage 
partners.1494 In kupawila, kupimbira and kuzvarira respectively, the girls are forced to 
suffer in silence for a debt they had no part in incurring.1495 In the era of HIV/AIDS, the 
girls are not protected from this disease and other sexually transmitted infections since 
they marry older men who might already be infected.1496 The girls are deprived of the 
opportunity to acquire some education that would help them to live an economically 
rewarding life in the future.1497 All these cultural practices are an effective mechanism 
for transferring a father’s patriarchal rights over his daughter to an elderly male in the 
community.1498 Poverty seems to be a significant factor in the justification of these 
harmful cultural practices against girls, because families are relieved of the 
responsibilities of feeding, clothing and protecting the girl children in uncertain and 
insecure societies.1499 These practices mean that girls are recruited into a labour 
intensive domestic economy for the replication of the family.1500 Against this 
background, the demand for child brides is continuously being met by a ready supply 
of young girls who are excluded from school by the real and opportunistic costs of 
going to school.1501 Therefore, these practices signify a poor start of family formation 
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and may be associated with unstable marriages and other health related problems for 
the girls.1502 
6 5 5 MALAWIAN LAW AND CULTURAL PRACTICES 
Malawi has a Bill of Rights that seeks to protect the rights of children and women and 
has ratified a number of international instruments that recognise and protect children’s 
and women’s rights. The challenge is the conflict between the Bill of Rights and the 
cultural practices that are prevalent in Malawi. The Constitution of Malawi directly and 
indirectly recognises customary law.1503 Section 12 of the Malawian Constitution 
provides for and is based on the following underlying principle: 
All legal and political authority of the state derives from the people of Malawi and 
shall be exercised in accordance with this Constitution solely to serve and protect 
their interests; the inherent dignity and worth of each human requires that the state 
and all persons shall recognise and protect fundamental human rights and afford 
fullest protection to the rights and views of all individuals, groups and minorities 
whether or not they are entitled to vote.1504 
Because of the latter provision, Nyirenda, Hansen and Kaunda have argued that the 
Malawian Constitution attaches great importance to African customary law and 
traditional values.1505 Section 22(5) of the Constitution of Malawi provides for the 
recognition of customary marriages1506 by guaranteeing the right of everyone to live 
according to the legal system applicable to the particular cultural group to which he or 
she chooses to belong.1507 The right to culture in the Malawian context has an equal 
status with any other rights in the Bill of Rights.1508 It is submitted that the conflict 
between cultural practices and other human rights in the context of the Malawian legal 
system becomes very difficult to address. It is further submitted that the cultural 
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practices enjoy the same legal status and serve only to perpetuate the practices that 
infringe on the rights of children and women under the pretext of culture. 
This is despite the fact that there is a limitation clause to all the rights enshrined in the 
Malawian Constitution. However, the Constitution states that limitations on the 
constitutional rights, including the right to culture, may be permitted where laws that 
are reasonable and are recognised by international human rights standards as 
necessary in an open and democratic society prescribe them.1509 The law that may 
limit the constitutionally enshrined rights, including the right to culture, may not 
constitute an unjustifiable infringement on the right to culture.1510 
The age of marriage in Malawian customary practices is determined by attainment of 
puberty and in some cases where one has completed an initiation ceremony into 
adulthood.1511 The Malawian Constitution does not prohibit child marriages arising from 
the prevailing cultural practices. It is submitted that the cultural practices in Malawi 
encourage and perpetuate child marriages.1512 The Malawian Human Rights 
Commission discovered that parents are directly and indirectly behind child marriages 
under the pretext of culture.1513 Malawi is a party to several international instruments 
that uphold non-discrimination and equality of persons.1514 These include the recently 
ratified Protocol to the African Charter on Human and People’s Rights on the Rights of 
Women in Africa, the Convention on the Elimination of All Forms of Discrimination 
Against Women, the Convention on the Rights of the Child, the International 
Convention on Civil and Political Rights, the International Covenant on Economic , 
Social Cultural Rights, the African Charter on Human and Peoples’ Rights, the 
Southern African Development Community Heads of States and Government’s 
Declaration including its Addendum on the Prevention and Eradication of Violence 
Against Women and Children.1515 Despite the aforementioned conventions and 
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treaties the practices of kupawila, kumpimbira, hlazi continue unabated and violate the 
rights of women and girl children to freely choose their life time partners. 
6 6 EARLY AND FORCED MARRIAGES IN SWAZILAND 
Swaziland is a small monarchy state that introduced political reforms to enhance 
democracy during the 1990s. It shares its culture and history with South Africa. 
Swaziland has a dual legal system just like its other SADC counterparts, where African 
customary law exists side by side with the common law inherited from the former British 
colonisers.1516 Although a number of legal and policy reforms have been introduced 
since 2006, discriminatory practices against women and children still persist and 
continue to hinder progress towards gender equality.1517 Swaziland is a patriarchal 
society, heavily steeped in custom and religion, which fuels most of the gender-based 
differentiation. Swaziland customary law regards a woman as a perpetual minor, 
moving from the guardianship of her father as a child to that of her husband as a 
wife.1518 Despite constitutional provisions aimed at ending such inequalities, social 
arrangements continue to manifest the gender-based differentiations.1519 Swazi 
customary law, just as in other African countries, was never written, but is interpreted 
by traditional leaders.1520 There are two different forms of early and forced marriages 
in Swaziland, namely kwendzisa and inhlanti.1521 
Ukwendzisa is a custom of a man marrying an underage girl.1522 The practice of 
ukwendzisa has been an accepted social norm for centuries. In this practice, Swazi 
men marry girls once they enter puberty.1523 Common to the practice of ukwendzisa is 
the fact that most of these customary marriages are forced marriages with young girls 
having little or no say in being married to much older men.1524 In terms of Swazi 
tradition, a girl or young woman has no say in issues of marriage, because marriages 
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are arranged between families by the girl’s parents or relatives.1525 Because there is 
no marriageable age in terms of customary law, girls as young as thirteen years of age 
are married under the customary law.1526 Although early marriage is not as common in 
Swaziland compared to other African countries, one notes that recent Swazi statistics 
indicate that societal acceptance of early marriage has increased in recent 
decades.1527 
Inhlanti is a customary practice whereby a man is given a young maiden to marry as a 
replacement for his deceased wife.1528 This custom also applies in cases where the 
wife is unable to conceive. It is often the wife’s younger sister who is given as an 
inhlanti. 
6 6 1 THE SWAZI LAW AND EARLY AND FORCED MARRIAGES 
Swaziland was the last absolute monarchy to introduce constitutional reforms in 2006. 
However, that has not translated into any significant gains for women and girl children 
in that country. Despite the constitutional rights to equality and dignity enshrined in the 
Swaziland Constitution,1529 many aspects of customary law practices limit and 
undermine the rights of women and children.1530 On the 29th January, 2013, 
Swaziland’s top traditional leader, Velabantfu Mtetwa, told the Swazi press that he had 
not received instructions to abolish ukwendzisa. In other words, he was stating that 
such customary unions are acceptable under customary law in Swaziland. This brings 
to the fore the conflict between the western legal systems espoused in the Swaziland 
Constitution and the customary law practices. 
The statutory law that originates in the cabinet and is passed by parliament has been 
rendered powerless by the superiority of Swazi customary law.1531 The western law 
appears to apply only to Westernised Swazis who wed in civil ceremonies before a 
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magistrate after having acquired a marriage licence.1532 Cabinet officials are appointed 
on the recommendations of royal counsellors, and the politicians are aware that their 
power is subject to the country’s traditional authority.1533 There are many pieces of 
legislation like the Child Protection and Welfare Act,1534 the Sexual Violence and 
Domestic Act1535 and the Prevention of People Trafficking and Smuggling Act1536 in 
Swaziland that seek to address gender discrimination, but are rendered weak and 
powerless by the superiority of Swazi customs and traditions.1537  
Swaziland acceded to the Convention on the Elimination of All Forms of Discrimination 
against Women and Children in 2004 and other international human rights instruments 
such as the International Covenant on Civil and Political Rights, the International 
Covenant on Economic, Social and Cultural Rights and the African Charter on Human 
and Peoples’ Rights, which all require equal treatment of women.1538 All the rights 
enshrined in these instruments remain a pipe dream for women and children in 
Swaziland who still withstand the worst of oppressive customary law practices. To 
date, several pieces of legislation like the Marriage Act1539 and the Deeds Registry 
Act1540 that pre-date the Swazi Constitution continue to be in place despite being 
openly unconstitutional.1541 Efforts by the state to reform these pieces of legislation in 
line with the Constitution are almost non-existent.1542 Women and children have 
minority status, which prevents them from exercising their fundamental rights and 
freedoms to the fullest.1543 
The practice of ukwendzisa and inhlanti contribute to the spread of HIV/AIDS. 
Swaziland has the highest prevalence in the world.1544 The Child Protection Act of 
                                            
1532  http://irinnews.org 4 (accessed on 11 December 2014). 
1533  Ibid. 
1534  6 of 2012. 
1535  2005. 
1536   2009. 
1537 Ibid. 
1538   Ibid. 
1539   1964. 
1540   1968. 
1541   Universal Periodic Review (2012) 3. 
1542   Ibid. 
1543   Ibid. 
1544  http://irinnews.org/report 2 (accessed on 12 May 2014). 
 219 
 
Swaziland notes that children forced into marriage face serious psychological and 
social damage, and the girls’ education tend to cease as they take up household 
duties.1545 The Director of an AIDS testing and counselling centre, Sylvia Dube, said it 
is unfortunate that AIDS activists in Swaziland appear to be anti-culture because, as 
Swazis, they love their culture.1546 She went further to suggest that some practices 
need reform, but that seems impossible to do.1547 
Swaziland had various pieces of legislation like the Marriages Act,1548 which place the 
age of consent for marital purposes at twenty-one years for both males and 
females.1549 However, with parental consent a female can marry at the age of sixteen 
and a male at the age of eighteen years respectively.1550 However, this Act is rendered 
weak by the customary law of Swaziland, which does not attach any value to age, 
therefore girls and boys marry upon reaching puberty.1551 There seems to be a 
situation where there is a law for urbanised Swazis, which is legislation, and a law for 
rural folk, which is customary law. In a sense, rural women and children are exposed 
to harmful traditional practices without the protection of the Constitution and legislation. 
The Sexual Offences and the Domestic Violence Acts1552 purport to criminalise forced 
arranged marriages, but this exists only on paper for rural girl children and women 
because rape is the most common offence in Swaziland.1553 There is a lack of 
enforcement of these legislative measures by authorities and this perpetuates 
reluctance by women and girl children to report sexual offences, thereby preventing 
perpetrators from being brought to account.1554 The Swaziland Crimes Act currently 
prohibits a range of offences like rape, incest, indecent assault, abduction, kidnapping, 
public indecency and assault.1555 All these laws are rendered powerless and weak by 
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the superiority of Swazi law and custom, which are interpreted and enforced by the 
traditional authorities. Law enforcement in Swaziland is subservient to the traditional 
authorities and therefore reduces law to “paper law” and for the more enlightened 
Swazis in urban areas.1556 
6 7 CUSTOMARY LAW IN BOTSWANA 
Botswana, like its SADC counterparts, has a dual judicial system, one based on 
customary law and the other on the combination of English and Roman-Dutch law.1557 
Both legal systems are used by the people of Botswana where courts adjudicate on 
matters between parties.1558 There is a parallel judicial system of customary law and 
western law in Botswana, whereby customary law matters are dealt with by the 
customary courts in rural areas and other legal matters are dealt with by western courts 
in urban centres.1559 Botswana is not a homogenous country because there are 
different tribes and therefore customary law is the law of a particular tribe or tribal 
community, as far as it is not incompatible with provisions of any law contrary to 
morality, humanity and natural justice.1560 
There is no single customary law applicable to marriages in Botswana as the 
requirements vary amongst the different tribes.1561 Generally, customary marriages are 
valid marriages recognised by the law in Botswana and full effect is given to their 
resulting consequences.1562 The measure of whether one is ready for marriage is 
similar to other customary practices in Africa, namely the attainment of puberty or 
initiation.1563 In Botswana, early marriages are common with Basarwa and San 
communities, where girls can be married off at the age of ten years. Such children 
assume the responsibilities of adults of bearing and raising their own children and end 
up dropping out of school.1564 
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6 7 1 CHILD MARRIAGES IN BOTSWANA 
From childhood, girls are socialised in a manner befitted to womanhood. They are 
taught to do household chores in preparation for responsible womanhood to enable 
them to fend for their families in the future. The status of children in a society is shaped 
by notions and presumptions about particular attributes of childhood that set children 
apart from adults.1565 Children are in a relatively powerless position because of their 
dependency on adults and caregivers in traditional society of Botswana1566 because in 
some cultures children are treated as the property or possessions of parents rather 
than holders of specific rights.1567 
Botswanan Common Law does not allow persons below the age of eighteen years to 
marry, but under customary law a child can be married, which often results in girls 
being forced into marrying someone against their will. When married, they are also 
forced to leave school. Child marriages occur infrequently and are largely limited to 
certain groups.1568 Parental authority within marriages generally rests with the father 
of the child;1569 in other words, the consent of the father of a marital child is sufficient 
to validate the marriage of that child. These cultural practices have inadvertently led to 
silence among youth, children and parents on issues pertaining to domestic violence, 
sexual abuse and rape.1570 
6 7 2 REQUIREMENTS FOR CUSTOMARY MARRIAGE IN BOTSWANA 
Initiation rites, known as bojale for girls and and bogwera for boys, are very important 
because the rituals introduce them to the basic values of their society.1571 The ritual 
has serious implications for women, because it is one of the processes by which 
society confers upon its members a distinct social status, which mean different things 
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for women and men.1572 The training and education during the initiation rites mould 
and condition the young people according to the cultural patterns.1573 These patterns 
subordinate women and also strengthen the authority of patriarchal leadership by 
imparting to boys male deifying social values.1574 
It is at the age of puberty that the youth undergo such educational training and only 
after this procedure has been successfully completed can a marriage become a 
possibility.1575 It is unheard of for parents to allow their sons to marry girls who have 
not undergone such practice.1576 Uninitiated men and women are despised and 
considered incomplete and, as such, can neither marry nor participate in the counsel 
of men and women because they are considered children and unfit for such 
activities.1577 
The exchange of bogadi (bride wealth) is an important requirement, and the one that 
legalises conjugal unions.1578 Traditionally, the choice of the bride and all the betrothal 
arrangements rests with the man’s parents, especially his uncles and father;1579 the 
girls consent is taken for granted.1580 Her parents can choose a suitable spouse for her 
without consultation and she is expected to honour their choice.1581 The bogadi cattle 
are transferred from the bridegroom’s family to the bride’s home before the feasts, 
marking the woman’s relocation to the husband’s home.1582 It is a usual practice for 
young cows or oxen to be given, but never bulls, possibly because they symbolise 
strength. Cows are preferred because they are thought to symbolise the reproductive 
ability expected of the women. The handing over of bogadi is done before sunrise. The 
bridegroom, demonstrating his manhood, drives the cattle to the kraal of his in-laws 
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and remains at the entrance of the kraal while negotiations go on at the Kgotla. The 
process of negotiations in Tswana culture is called patlo (betrothal negotiations). 
The transfer of bogadi gives a man considerable power and control over a woman.1583 
It gives him the legal right to chastise her freely whenever she fails to fulfil her 
traditional obligations, notwithstanding the fact that Batswana society provides legal 
channels as protective measures against abuse, which means that a woman can 
appeal to her in-laws in the event of dispute.1584 The most important function of the 
women is child-bearing, in which the production of boys is a crucial factor.1585  
6 7 3 GENDER EQUALITY IN BOTSWANA 
The Constitution of Botswana1586 prohibits governmental discrimination based on 
gender, however no such prohibition is decreed against discrimination by private 
persons or entities.1587 Rape is outlawed but the concept of spousal rape is not 
recognised, nor is domestic violence against women specifically prohibited.1588 The 
Botswana government has ratified many regional and international human rights 
instruments since 1966.1589 The government has, since the 1990s, demonstrated its 
political will to introduce gender mainstreaming by implementing the National Policy on 
Women and Development in 1996, ratifying The Convention on the Elimination of All 
Forms of Discrimination against Women in 1997 and establishing the Botswana 
National Council on Women in 1999.  
Not all these efforts have been enough because, in Botswana, customary law for the 
most part constitutes the core of personal law, especially as regards women’s rights. 
The majority of the population continue to live a traditional lifestyle, and therefore 
customary law continues to reign supreme in the areas of family law. Equality between 
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men and women is not guaranteed and rarely takes precedence over custom. Sexual 
discrimination has persisted even though from a legal perspective women have the 
same civil rights as men. Traditional laws enforced by tribal structures and Customary 
courts have clearly restricted women’s rights. Customary law should normally be 
compatible with the Constitution and in no way oppose morality, humanity or natural 
justice. However, customary law in Botswana allows men to treat their wives in the 
same manner as minor children. Husbands may resort to corporal punishment to 
discipline their wives, and this practice is common in rural areas. 
Botswana has made considerable strides in improving respect for women’s rights in 
recent years. The Constitution of Botswana contains a provision on non-discrimination 
and guarantees the equality of all persons irrespective of their gender.1590 The 
government has for the first time introduced the Children’s Act1591 of 2009, which calls 
for the increased involvement of parents and children in decision-making. The 
objective of the Act1592 is to hold Botswana liable for its obligation relative to the 
Convention on the Rights of the Child. Botswana has enacted the Domestic Violence 
Act1593 and The Marriages Act1594 provides for the registration of Customary, Muslim, 
Hindu and other marital regimes within two months of contracting such marriages,1595 
that were concluded after the coming into operation of the Act.1596 It further provides 
that no person who is incapable of giving consent to a marriage and no person below 
the age of eighteen may marry.1597 
Botswana’s international commitment to basic human rights requires some adaptation 
of customary law.1598 The prohibition of discrimination based on ethnic origin or tribal 
affiliation does not apply to matters of personal and customary law.1599 These 
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exceptions cannot be justified under the International Convention on the Elimination of 
All Forms of Racial Discrimination, ratified in 1974. 
6 7 4 COMPARATIVE ANALYSIS OF CHILD MARRIAGES IN BOTSWANA AND 
SOUTH AFRICA 
Child marriages in Botswana are rare compared to South Africa, even though it is a 
practice that does happen. It would appear that the Tswana culture follows certain 
requirements for a valid customary marriage to happen. Both parties must have 
undergone initiation rites for a parent to allow his son to marry a woman. In some parts 
of South Africa, girls are given in marriage by means of a customary law practice called 
ukuthwala, which does not have an equivalent in Botswana. 
The similarities between child marriages in Botswana and South Africa is on the role 
played by the males whereby women are regarded as inferior to men and marriage is 
seen as a means of continuing the patriarchal lineage.1600 Just as in South Africa, 
parental authority within marriage rests with the father of the child.1601 In the context of 
customary marriages in Botswana, parents can choose a suitable spouse for the girl 
without her consent,1602 the same way in which it may happen with ukuthwala in South 
Africa. The girl herself in the Tswana customary marriage is referred to as sego sa 
metsi or the one who fetches water for the family for domestic use.1603 The process 
and terminology basically express the purpose for which the bride is sought, to bear 
children and serve the new family in domestic duties.1604 This is similar to many African 
customary marriages. In matters of authority, a woman must submit to her household 
head, normally the father if unmarried and to her husband if married.1605 
However, it must be stated that ukuthwala is circumstantial, because it is resorted to 
where there is an obstacle in marriage and used to initiate discussions between 
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families.1606 There is no thwala custom neither is there a similar customary practice in 
the Tswana customary law. Marriage in the Tswana custom is preceded by 
negotiations between families, led by the uncles and fathers.1607 A woman has no 
power to make decisions on matters of marriage, reproduction and use of 
contraceptives.1608  
6 8 THE LEGAL SYSTEM IN LESOTHO 
Lesotho is a constitutional monarchy with a democratic parliamentary government, 
which shares its culture with South Africa.1609 The King is head of state but does not 
actively participate in political activities; he plays a ceremonial role in the country.1610 
Lesotho, just like its SADC counterparts, has a plural legal system comprising both 
customary and common law. The Constitution1611 and the laws of Lesotho prohibit 
discrimination based on race, gender, disability, language or social status.1612 
Customary law is recognised as a parallel legal system, thus women and girl children 
remain disadvantaged because they are subjected to forced and early marriages.1613 
More often than not, there is a conflict between customary law and common law and 
the conflicts affect women and children more than men.1614 The effects of the 
conflicting systems can be clearly seen in cases of marriage, property ownership and 
inheritance.1615 Under both systems a woman is a legal minor and as a result cannot 
own property or enter into any binding contract without the consent of the head of the 
family, who is always a male person.1616 It is submitted that patriarchy is common in 
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Lesotho, in the same way as in other African countries. Customary marriages in 
Lesotho make up the majority of all marriages in the country.1617 
6 8 1 CUSTOMARY LAW MARRIAGES IN LESOTHO 
One form of customary law marriage in Lesotho occurs through a practice known as 
chobeliso, which means abduction or elopement.1618 In the chobeliso custom, a bride 
is often abducted by a group of boys who take her away from her home, keep her 
overnight, and then afterwards pressure her parents into consenting to marriage.1619  
In this context abduction, means applying pressure or tricking the girl to leave her home 
with the boys.1620 The suitor will, after having spent a night with the girl, tell her parents 
that he has spent the night with their daughter and demand their consent to marry 
her.1621 This would put pressure on both the parents and the girl to agree to formalise 
what would otherwise be a scandalous incident.1622 The parents of the girl would be so 
upset that their daughter spent the night away from home with a boy that they would 
either refuse to let her return home or quickly consent to the marriage out of fear that 
she may already be pregnant.1623  
There are three requirements that must be met for the marriage to be valid in terms of 
customary law.1624 These are: 
(i) both sets of parents must consent to the marriage; 
(ii) the spouses must consent to the marriage; and  
(iii) the payment of bohali (bride price).1625 
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The problem with customary law in Lesotho, as in most SADC countries, is that it does 
not set a minimum marriageable age.1626 This has led to a situation where young girls 
are forced to marry early in terms of customary law practice of chobeliso. In the recent 
past, it has been reported that the practice of early and forced marriages is on the rise 
in Lesotho.1627 This is despite the fact that the country’s law prohibits all forms of abuse 
to children.1628 
6 8 2 THE NATIVE ADMINISTRATION PROCLAMATION NO 61 OF 1938 AND 
ITS IMPACT ON CUSTOMARY LAW OF CHOBELISA 
The proclamation has serious implications for the customary practice of chobeliso 
because it prohibits the abduction and seduction of mentally defective women and of 
children under the age of sixteen years.1629 It further provides that, no person shall 
abduct or cause to be abducted an unmarried girl over the apparent age of sixteen 
years against her wishes, whether with the concurrence of her parents or otherwise.1630 
If a man abducts an unmarried girl over the apparent age of sixteen years with her 
consent but against the wishes of her parents, the parents of such girl may bring an 
action for compensation not exceeding six head of cattle against the man or his 
parents.1631 Despite the latter proclamation, harmful traditional practices persist in 
Lesotho.1632 
6 8 3 CONFLICT BETWEEN THE CUSTOMARY LAW PRACTICE OF 
CHOBELISO AND COMMON LAW IN LESOTHO 
The customary law practice of chobeliso is an affront to the fundamental human rights 
enshrined in the Lesotho Constitution. The practice of chobeliso discriminates against 
women and girl children because it only applies to young women and girls and not to 
boys. In terms of the Constitution,1633 women and men enjoy equal rights in civil and 
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criminal courts.1634 The Constitution prohibits discrimination against women under 
formal and customary or traditional law.1635 The laws on child marriage are 
contradictory in that the Children’s Protection and Welfare Act1636 defines a child as a 
person under the age of eighteen years, while under the Marriages Act,1637 a girl could 
marry at sixteen years while a boy could do so at eighteen years.1638  Customary law, 
in turn, does not set a minimum age for marriage, and a girl is suitable for marriage as 
soon as she reaches puberty.1639 
The law sets the minimum age for consensual sexual intercourse at the age of eighteen 
years.1640 In other words, any person who has sexual intercourse with a girl below the 
age of eighteen years commits the offence of sexual exploitation of a child and is liable 
to imprisonment of ten years on conviction.1641 This conflicts with the practice of 
customary law, which does not set a minimum age for marriage.1642 The law prohibits 
all forms of child abuse including common assault, sexual assault and forced 
elopement.1643  
The customary practice of chobeliso results in rape, spousal rape and domestic 
violence because of the inferior status that women and girl children enjoy under the 
customary law. This is despite the fact that the law criminalises rape, spousal rape and 
domestic violence.1644 The law gives couples and individuals the right to decide freely 
and responsibly the number of, spacing and timing of their children and to access free 
information and the means to do so free from discrimination, coercion and violence.1645 
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However, in the context of customary law this seems to be a pipe dream for young girls 
and women who are subject to the customary law practice of chobeliso. 
Chobeliso, as any other form of forced and early marriage prevalent in Africa, leads to 
lasting damage and consequences on the health, education and well-being of girls and 
compromises them from taking informed decisions.1646 Legislative processes in 
Lesotho address this practice and other similar harmful practices with the aim of 
preventing and eliminating them, however deep-seated social values and beliefs 
condoned by unwritten customary law practices pose a serious obstacle to achieving 
this ideal.1647 Naturally, legislation needs to be followed by effective implementation 
and the enforcement of laws that ban practices like chobeliso need to be supported by 
socio-economic measures.1648 
The cultural practice of chobeliso is prevalent in rural areas of Lesotho1649 where girls 
have little or no formal education, and among households with the lowest income levels 
and most generally amongst the poorest of the poor.1650 Poverty in Lesotho plays a 
huge role in perpetuating the practice of chobeliso.1651 It is a most convenient way for 
parents to make money because of the payment of bohali.1652 The other reason for the 
practice is the fear of loss of respectability and of shame and stigma attached to the 
girl who has been out with a boy for a night and who conceives a child outside of 
marriage.1653 The young and illiterate women, mainly from the rural areas of Lesotho, 
are the main victims of this harmful cultural practice of chobeliso.1654 
By law, education is universal, compulsory and tuition free up to grade 7 and parents 
are required by law to enrol children in primary school beginning at age six.1655 
Authorities may impose a fine of not less than 1000 maloti or imprisonment on a parent 
                                            
1646   “Protecting Children from harmful practices in plural legal systems” 2012 29. 
1647   Ibid. 
1648  Ibid. 
1649  Duncan A Handbook based on decided cases in Basutoland together with the Laws of Lerotholi, 
107. 
1650  Ibid. 
1651  Ibid. 
1652   Olivier, Bekker, Olivier and Olivier Indigenous Law (1995) 17. 
1653  Ibid. 
1654  Reports on Human Rights Practices for 2013 in Lesotho 16. 
1655  Ibid. 
 231 
 
whose child failed to attend school regularly.1656 Many children do not attend school 
particularly in the rural areas because there are few schools.1657 Some do not attend 
school because they cannot pay school fees or purchase books due to poverty.1658 
Lesotho generally prohibits and seeks to prevent practices that disadvantage children, 
including harmful practices, but other factors such as socio- economic issues and 
customary law are barriers to the enforcement and realisation of such rights.1659 
Inconsistencies in legal regulation, selective implementation and compliance, 
insufficient resources and the weak capacity to address children’s rights among law 
enforcement agencies and traditional leaders in customary courts are critical 
challenges.1660 
In Lesotho, where national legislation exists alongside customary law, interpretation 
and implementation of women’s and children’s rights face greater complexities, 
tensions and challenges that seriously compromise and undermine the constitutionally 
enshrined and international standards of the best interest of the child acceded to by 
the country.1661 The interplay and tension between the two systems compromise the 
safeguards of the rights of women and children and perpetuate violence based on age 
or other status.1662 Protective laws are in place in Lesotho, but they are not effectively 
implemented because of the strength of traditional attitudes in rural areas.1663 
Lesotho has ratified and acceded to international and regional instruments for the 
protection of children from all forms of violence in both public and private spheres and 
therefore has measures to secure the prevention and elimination of violence against 
women and children.1664 In effect, the country has domesticated the international and 
regional instruments into national laws to end all forms of gender- based discrimination 
and all forms of violence against women and children. The co-existence of modern 
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statutory laws with traditional customary law and practices has created a complex and 
confusing legal regime.1665 
6 8 4 SIMILARITIES BETWEEN UKUTHWALA AND CHOBELISO  
The cultural practice of chobeliso in Lesotho is the same as ukuthwala in South Africa. 
The Sotho have borrowed this practice through their interaction with the Xhosas.1666 
Clearly, the practice of chobeliso is similar to ukuthwala in all material respects with 
both the Xhosas and Sothos using the practices for a number of purposes, which 
include: 
(i) to force the father of the girl to give consent; 
(ii) to hasten matters if the woman is pregnant; 
(iii) to persuade the woman of the seriousness of the intent to marry her; and 
(iv) to avoid the payment of lobolo or bohali immediately.1667 
6 9 RESPONSES TO HARMFUL CULTURAL PRACTICES BY THE SELECTED 
SADC COUNTRIES 
Despite the ratification by SADC states of several human rights instruments protecting 
the human rights of women and children in the region, and the solemn commitment to 
eliminate all forms of discrimination and harmful practices against women and children, 
women and girl children in particular continue to experience human rights 
violations.1668 The deep-rooted adverse patriarchal attitudes and firmly entrenched 
stereotypical behaviour with respect to the role of women, girl children and men and 
boys in the family and society in all these SADC countries limit the full implementation 
of the human rights of women and girl children.1669 
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The continued existence of harmful traditional practices of ukuthwala, kuzvarira, 
kupawila, kupimbira, kutomera, inhlanti, ukwendzisa and chobeliso affect the equal 
right of women, girl children, boys and men to the enjoyment of all human rights. These 
harmful practices often inflict many forms of violence against women and children such 
as physical, sexual, mental and emotional abuse.1670 All the countries have taken 
measures to respond to the problems posed by these harmful traditional practices. The 
SADC states have adopted all the necessary legislative and other measures to ensure 
that the international instruments have full force in their domestic legal systems.1671  
The countries studied all have plural legal systems, which include customary law 
existing side by side with the English common law. In some of the countries such as 
Botswana, Swaziland, Malawi, Lesotho and Zimbabwe, the nature of the case and the 
status and identity of the parties often determine the court’s jurisdiction.1672 In other 
words, issues governed by customary traditional practices are dealt with by traditional 
courts and those that are civil are dealt with by ordinary courts applying common law 
principles. Customary law consists largely of unwritten rules that may be applied 
informally by traditional leaders or, in some cases, by courts within the formal judicial 
system.1673 In South Africa, there is only one judicial system and all cases go through 
the formal judicial system, because the Traditional Courts Bill1674 is still the subject of 
debate in parliament.  
It must be noted that there are potential tensions between customary laws and national 
legislations in line with international human rights standards in all these SADC 
states.1675 The colonial history of these SADC states, characterized by dual legal 
systems, led to a situation where all these countries adopted constitutions that 
recognize customary law as an equal source of law.1676 On face value, legal pluralism 
appears to be accessible, fair, and non-discriminatory and reflects the historical, legal 
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and other developments of these countries.1677 It is argued that in reality it has allowed 
for the justification of the harmful traditional practices on the grounds of culture.1678 The 
customary law practices in all the countries have placed vulnerable groups, especially 
women and children in rural areas, at risk of these harmful practices.1679  
Law enactment to prohibit and address these harmful practices is gaining momentum 
in countries across the region but, at the same time, its implementation remains a 
challenge.1680 The deep-seated values and beliefs, condoned by unwritten customary 
laws in the region, pose serious obstacles to the success of these efforts.1681 The 
supremacy of legislation aligned with international human rights standards should be 
explicitly recognized in law to avoid potential conflicts in legal interpretation and 
implementation in all these SADC states in order to respond adequately to the 
challenge of traditional harmful practices. The South African model has to be replicated 
in the neighbouring countries, whereby interpretation of legislation and, when 
developing common law or customary law, every court, tribunal or forum must promote 
the spirit, purport and objects of the Bill of Rights.1682  
6 10 FACTORS COMMON TO THE CULTURAL PRACTICES OF FORCED AND 
EARLY MARRIAGES IN SADC COUNTRIES 
There are five common factors inherent in all the customary law practices of early and 
forced marriages in SADC states. These are firstly, the gender inequality that exists 
between women and girl children and boys and men. Across the region women and 
girls continue to occupy a lower status in society than men and boys as a result of 
social and cultural traditions, attitudes and beliefs that deny them their rights and stifle 
their ability to play an equal role in their homes and communities.1683  
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The second factor is poverty, and the poorer the community, the more prevalent the 
practice becomes due to the lack of income. This results in girls being seen as 
economic burdens or assets.1684 Marriage is viewed as the best way to safeguard girls’ 
futures and lessen the economic burden on the families.1685 Thirdly, negative traditional 
social norms perpetuate and help justify early and forced marriages across SADC 
states.1686 The importance of preserving family honour and the girls’ virginity is such 
that parents push their daughters into marriage before they are ready.1687 
The prevalence of HIV/AIDS also serves to perpetuate the practice of early and forced 
marriages because men infected with the virus believe that having sexual intercourse 
with a virgin cures the disease. Other men, for fear of being infected, prefer girls who 
are not sexually active, thus targeting young children as early as possible. Lastly, weak 
enforcement of the law across SADC states perpetuates the practices. This means 
that in some areas, particularly rural areas, families are not even aware that by 
marrying their daughters to elderly men, they are breaking the law.1688 The girls 
themselves are also not aware of their rights because they have been raised and 
socialised into believing that the ultimate prize for the girl is marriage.1689 There is an 
old Xhosa adage that says ingcwaba lentombi lisemzini, loosely translated that the 
grave of the girl is with the in-laws. This also seems to be the belief with other African 
customs, namely that young women must get married and bear children of their own. 
6 11 ENDING EARLY AND FORCED MARRIAGES IN SADC STATES 
The SADC region has a strong foundation of commitments, conventions and treaties 
upon which to act towards greater gender equality and the ending of early and forced 
marriages.1690 Early and forced marriages represent a significant barrier to girls’ 
education, maternal health with girls giving birth before their bodies are ready to cope 
with the rigours of childbirth, and to female economic empowerment, as well as 
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breaching the girls’ fundamental human rights.1691 All these countries including 
Swaziland in 2006, adopted legal reforms in accordance with CEDAW, which 
incorporate the principle of equality of men and women in their legal systems, abolishes 
discriminatory laws and adopts legislation that prohibits discrimination against women 
and children.1692 
Legislation and ratification of international treaties are not enough to undo the problem 
in the region given the complex and interlinked causes and consequences of early and 
forced marriages.1693 The most effective policy and programme interventions are those 
that: 
 take a holistic approach by supporting and promoting children’s and 
women’s rights; 
 enabling girls to stay at school and receive quality education; 
 addressing economic insecurity across the region; 
 building capacity to deal with the problem in all the countries; and 
 enabling and empowering individuals and communities, particularly in rural 
areas where these practices are most prevalent, to act to address the social 
and cultural norms and attitudes which result in early and forced 
marriages.1694 
6 12 Conclusion 
Advocacy work needs to be strengthened in the SADC region by fostering information, 
skills and networks for women and girls in combination with community 
mobilisation.1695 Prevention of another generation of child brides is part of the response 
needed, supplemented with support for the unique needs of those girls who are already 
married and with a very strong response from the law enforcement agencies across 
the region. It is argued that all the states in the region have very strong foundations of 
commitment through domestic legislation upon which to act towards addressing the 
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problem in the countries studied. If the region is to modify or abolish the practices that 
infringe upon women and girl children’s rights and human rights in general, it is 
important that the citizens of the various states understand the hazards and indignity 
of the practices. It is important that they be sensitsed into giving up these practices 
without giving up the meaningful aspects of their cultures.1696 However, there is a 
glaring absence of national legislation outlawing cultural practices, as political 
commitment to outlaw these practices has been lukewarm in the SADC countries.1697 
The few efforts to outlaw or eradicate some of these practices have often been 
confronted with resistance from not only the community but, in some cases, also from 
the women who are victims of these practices.1698 The participation of women in 
practices that violate their rights can be explained by their socialization, which leads 
them to accept the status quo or their fear of becoming outcasts in their 
communities.1699 Many of these practices are embedded in the value systems of the 
respective countries.1700 On the basis of the discussions above, the thesis embarks on 
developing recommendations in order to address the problems related to the 
interpretation of the customary practice of ukuthwala in South Africa. 
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CHAPTER 7 
FINDINGS AND RECOMMENDATIONS 
7 1 INTRODUCTION 
The ukuthwala cultural practice has enjoyed much discussion in both print and 
electronic media over the years. However, there has been no consensus regarding the 
fundamental question namely, can this practice be justified in the current constitutional 
dispensation of South Africa? Proponents of the practice are adamant that it is indeed 
a legitimate practice that has always been part of culture of the Nguni speaking tribes 
of South Africa, whilst opponents have a contrary view, that it is an outdated practice 
and therefore has no place in the current constitutional order. The practice of ukuthwala 
has evolved over many years but has now taken on a different dimension, particularly 
in the Lusikisiki Regional Division where girls as young as twelve years are abducted 
under the pretext of the age-old cultural practice. The latter is in contrast with the rights 
of children as enshrined in the Constitution and other pieces of legislation that regulate 
the welfare and protection of children in South Africa. This thesis attempts to provide 
answers to the fundamental questions raised in Chapter 1 of the thesis: 
 whether South African criminal jurisprudence sufficiently criminalises this 
conduct, and if so, on what charges are perpetrators tried when 
arrested?1701 
 how is the inherent conflict between the customary law practice of 
ukuthwala and the Bill of rights enshrined in the Constitution resolved?1702 
In relation to the first question, it is submitted that there are specific common law and 
statutory provisions that are currently used to respond to the problem of ukuthwala in 
South Africa. To this end, a number of both common law offences and statutory 
provisions that criminalise conduct associated with the thwala were discussed in 
Chapter 4 of the thesis. It is submitted that while ukuthwala in itself is not a crime in 
South Africa, there have been reports of young girls being kidnapped and abducted for 
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purposes of marriage on the pretext of engaging in the customary practice.1703 It is 
submitted that the few cases that were dealt with in both the Western and Eastern 
Cape Provinces demonstrated that the South African criminal justice system has 
enough in its arsenal to adequately respond to the scourge of forced and early 
marriages that had been reported. There is a gap though, because the current criminal 
jurisprudence does not go further by differentiating between ukuthwala, forced 
marriage and child marriage. In Chapter 2 above, the author attempted to differentiate 
between the three concepts.1704 It is submitted that ukuthwala is a complex and 
intriguing practice which does not take a singular form and thus variants of the practice 
must be distinguished.1705 The South African Law Reform Commission proposes a new 
criminal offence that would define forced marriage, child marriage and ukuthwala.1706 
While the latter proposal is partially supported, it is suggested that the current legal 
framework is sufficient to deal with forced marriages and child marriages.  
It is further submitted that the three concepts mentioned above are not mutually 
inclusive because ukuthwala is not a crime. Olivier et al state very categorically that 
ukuthwala does not amount to abduction, neither is it kidnapping.1707 It is submitted 
that forced and early marriages are forms of gender-based violence that fail the 
constitutional compatibility test on numerous grounds, including freedom and security 
of the person, right to dignity and the best interest of the child.1708 
The simultaneous recognition of African customary law and human rights in the South 
African Constitution has resulted in a complex conflict between two different value 
systems.1709 The Constitution enjoins the courts to apply customary law1710 and their 
duty is subject to three conditions,1711 namely: 
(i) the applicability of customary law; 
                                            
1703   Par 11 above. 
1704  Par 2 5 3 above. 
1705  Mwembane and Sloth-Nielsen 2011 AHRLJ 22. 
1706  Discussion Paper 132 Project 138 The Practice of Ukuthwala (May 2014) 48. 
1707   Olivier et al Indigenous Law (1995) 123. 
1708   Mwembane and Sloth-Nielsen 2011 AHRLJ 25. 
1709  Lehnert 2005 SAJHR 241. 
1710   S 211(3). 
1711  Lehnert 2005 SAJHR 243. 
 240 
 
(ii) subject to the Constitution; 
(iii) legislation; and1712 
(iv) customary law of the many different tribal systems in South Africa.1713 
The factors that determine the applicability of customary law are primarily the intention 
and lifestyle of the parties and the nature of the action or transaction.1714 Therefore, 
ukuthwala is a process that is resorted to whenever there is an obstacle to a marriage 
as a means of forcing the father of the bride to engage in negotiations.1715 Ukuthwala 
must be subject to the provisions of the Bill of Rights and therefore where the 
requirement of consent of the bride is met, the conflict does not arise. 
Customary law is an ambiguous term, which can refer to different concepts.1716 The 
key distinction is the difference between the official customary law that is contained in 
legislation and precedents, and the living customary law that is the law that is observed 
by communities.1717 The living customary law is dynamic and constantly adapting to 
changing social and economic conditions.1718 It is submitted that ukuthwala falls within 
the category of the living customary law because it is not cast in legislation and court 
precedent but is a custom that has evolved over time. Ukuthwala does not prima facie 
offend human rights and as such, there is no conflict between the Bill of Rights and 
ukuthwala.1719 
7 2 GENERAL OBSERVATIONS AND FINDINGS 
Customary law was manipulated to ensure that the actual practices of the indigenous 
African people conformed to the westernised ideals as part of the colonialist civilising 
mission.1720 This was done by allowing certain indigenous cultural practices for as long 
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as they were not repugnant to western moral values, and disallowing those practices 
they felt were repugnant to the principles of civilised society.1721 It was frequently 
claimed that customary rules were organically formulated in response to local 
conditions and needs, but in reality they were often imposed by the colonial 
administration.1722 They contributed to the development of what was disingenuously 
described as the enforcement of custom when, in truth, it was the extension of colonial 
power and development of colonial economy.1723 It is unfortunate that ukuthwala fell 
within the category of traditional cultural practices that was deemed to have failed the 
repugnancy test. The colonialists gave ukuthwala various names like “bride-stealing”, 
“abduction to marry” and “abduction” and went so far as to criminalise it. This was an 
attempt by the colonialists to control the native tribes and destroy the indigenous 
cultural practices.1724 Despite these under-handed colonial strategies, ukuthwala 
continued to be practised in the rural parts of the Eastern Cape Province.  
It is argued that ukuthwala in its original traditional form is a legitimate cultural practice 
resorted to when an obstacle to marriage presented itself.1725 Although an unusual 
path to marriage, the condoned practice targeted girls or women of marriageable 
age.1726 Herbst and Du Plessis state that customary law does not have a specific age 
requirement for marriage, but that the community views puberty and initiation 
ceremonies as prerequisites for acceptance as an adult.1727 In essence, it is therefore 
argued that ukuthwala is not in itself a marriage but a path to the formation of a 
customary marriage, if all the requirements are met in terms of negotiations between 
the families and the subsequent payment of lobolo, as agreed by the families. It is 
further submitted that the practice of ukuthwala is not synonymous with forced and 
early marriages and that it is an acceptable custom in which onlookers would refrain 
from interference, even in the event of crocodile tears being shed by the girl in an 
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attempt to conceal her tacit consent.1728 Koyana and Bekker describe the tacit consent 
of the girl being thwala’ed as allowing for the preservation of the girl’s maiden dignity, 
fundamental for her apparent reluctance and her strenuous, but pretended 
resistance.1729 For that reason in many instances, the girl was a willing party to the 
thwala.1730 The involvement of the community and the families in the customary law 
practice of ukuthwala is very important.1731 Therefore, ukuthwala was not performed 
with impunity, because it incurred delictual liability for the culprit in the form of the 
payment of one head of cattle to the father or legal guardian of the girl.1732 
The recent reports from the East Pondoland around the issue of ukuthwala represent 
a distortion of the age-old cultural practice in its traditional sense. The case studies in 
Chapter 5 capture the distortion of this age-old cultural practice; therefore one can 
argue that the practice in Lusikisiki is not ukuthwala in its traditional sense. It is, at best, 
a forced marriage motivated by socio-economic issues as Eastern Pondoland is one 
of the most rural and impoverished parts of the Eastern Cape Province and many 
parents regard the payment of lobolo as the only means to extricate their families from 
abject poverty.1733  
The second motivation, if the trend is anything to go by, is the belief that sleeping with 
a virgin girl will cure an HIV infected man of the disease, hence perpetrators target 
virgin girls. One can argue that poverty, together with the prevalence of HIV infection 
amongst men who come from labour centres, are the main driving sources of the 
practice of forced marriages in East Pondoland. The trend identified from the case 
studies is that most of the girls come from extremely poverty-stricken backgrounds, as 
girls from affluent families seem exempt from the practice. 
The practice in Lusikisiki is diametrically opposed to the social character of a traditional 
African society, which is synonymous with care and a sense of social cohesion and 
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solidarity, which forms the basis of Ubuntu.1734 The people in Lusikisiki do not agree 
that ukuthwala, as practised in the district, is their cultural practice. Opponents of the 
practice, who are mainly drawn from the literate side of the social spectrum, condemn 
the practice as being barbaric, whereas the proponents who originate from the deep 
rural areas argue the opposite. It is therefore safe to argue that there is no consensus 
in the very community from which most of the cases emanate. It is sometimes not out 
of place to characterise the practice as a forced marriage, which goes against the very 
fundamental principle of Ubuntu that is synonymous with African societies. As is the 
case with many other traditional practices, ukuthwala is corrupted by greed in the same 
way male circumcision and other traditional practices have been distorted. 
It is important for one to contextualise ukuthwala as a legitimate cultural practice but 
not forced and early marriage as practised in East Pondoland. Ukuthwala in its 
traditional form is a cultural practice that is recognised by the Constitution even though 
it is not mentioned in any legislation in the same way as male circumcision and virginity 
testing are mentioned in the Children’s Act.1735 However, it is argued that ukuthwala is 
not without criticism when looked at in terms of the Constitution in that it subjects only 
young women and not young men to the practice and therefore discriminates based 
on gender.1736 The second problem is that ukuthwala is characterised by partriachy, 
which is a character trait of African societies. The third problem with the practice is the 
question of consent in relation to the other forms of ukuthwala where the young women 
have not consented to the thwala. In that sense, a problem with lack of consent may 
border on the commission of the offence of either abduction or kidnapping.  
The practice in its traditional sense is a means to force the father of the young woman 
to start marriage negotiations, and therefore criminalisation or prohibition would 
abrogate a cultural practice that has considerable legitimacy, and impair the right to 
culture.1737 The latter should be understood in the context of the underlying principle of 
Ubuntu, which is the cornerstone of the African society. The practice in its proper 
traditional context is not concluded with the purpose of violating the rights of young 
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women. However, it is argued that in the event of a girl who is not of marriageable age, 
criminalisation applies because this goes against the values of African tradition of 
caring for the young and poor and, secondly, the use of force meets the definition of 
certain established offences like assault, assault with intent to cause grievous bodily 
harm, rape and other crimes. The custom of thwala did not contemplate sexual 
intercourse, at least not until the girl’s status as a bride was fixed.1738 
It is argued that certain elements of ukuthwala that do not fall foul of the constitutional 
provisions can be justified in the current constitutional conjecture, and that the 
Constitution must be used to promote those positive elements in the same way it does 
with the common law. The benign accommodation approach promotes the positive 
aspects of culture1739 and will advance social cohesion in a society characterized by 
cultural diversity. However, the negative elements within the practice that are contrary 
to the Constitution must be eradicated. These negative elements include the wilful 
targeting of young girls who are below the marriageable age, because that amounts to 
early marriage, which is not synonymous with ukuthwala in its traditional form. 
Forced and early marriages are not ukuthwala as has widely been reported and 
commented upon in both electronic and print media after the Lusikisiki incidents. 
Forced and early marriages are harmful traditional practices that are not necessarily 
synonymous with ukuthwala in its traditional form. It is submitted that forced and early 
marriages are performed in East Pondoland but are camouflaged under the customary 
practice of ukuthwala, when in fact they are contrary to the Constitution and the law. 
There should be no confusion – forced marriages and early marriages amount to the 
commission of various criminal offences and infringe on the rights of young women 
and children, therefore they have no place in the modern constitutional order. 
It is unusual in African custom for young people to be forced to marry, because 
everyone is well aware that unhappy matches ultimately result in discord, with unhappy 
implications for the whole family.1740 It is further submitted that ukuthwala cannot be 
used as a cloak for forcing young women and girls to enter into it (marriage) against 
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their wishes.1741 Briefly, forced and early marriages amount to criminal conduct and as 
such the perpetrators should be prosecuted. The perpetrators of forced and early 
marriages target girls who come from extremely poor backgrounds. It is argued that 
there is a class character to the practice. In the cases reported, not even one was 
committed in urban and peri-urban areas of South Africa, because the people in the 
townships and suburbs are mainly the working class and are aware of their rights. The 
perpetrators exploit the peasants in the rural areas who are not aware of their rights 
and where some parents prefer to “sell” their children as a means of survival for the 
family.  
The early and forced marriages of girl children and young women are prima facie 
harmful and directly affront the dignity of members of society when measured against 
modern acceptable standards of behaviour and civility as reflected by international 
standards1742 and that have been articulated in the South African Constitution.1743 
These issues are critical because, despite the fact that there are legal instruments to 
deal with the challenge of early and forced marriages of young girls and women, the 
system has been quiet, thereby creating an impression that the cultural practice is 
acceptable. It is submitted that the practice of forced and early marriages purporting to 
be ukuthwala in East Pondoland targets the dignity and personal security of young girls 
who are mainly from poverty-stricken backgrounds and thereby infringes the provisions 
of the Constitution,1744 the Children’s Act,1745 and a number of other related statutes 
as well as international conventions. 
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It generally takes the form of a mock abduction, whereby a suitor and his friends carry 
the girl off to his homestead.1746 It is different from any other forms of traditional cultural 
marriage practice found in other African countries like Zimbabwe, Malawi and 
Swaziland. The other cultural practices are forced child marriages. Ukuthwala is very 
distinct from forced and early marriage in that it does not contemplate sexual 
intercourse until the process of marriage has been fulfilled.1747 Forced and early 
marriages have devastating physical, developmental, psychological and social 
consequences for the girl children. As alluded to earlier, culture has no influence with 
the resurgence of early and forced marriages in East Pondoland, but socio-economic 
issues like poverty and HIV/AIDS play a very critical role in the practice. The abduction 
and violence that accompany forced and early marriages are nothing but a violation of 
the victims’ rights and sheer criminality that must cease. Forced and early marriages 
masquerading as ukuthwala have no place in the modern South African constitutional 
order.  
The main drivers of forced and early marriages are greed, poverty, abuse of children 
and exploitation associated with HIV and AIDS1748 and, as such, a legal solution to the 
problem may not be adequate to address it. Poverty alleviation has to be undertaken 
by government and private sector alike with a particular bias to the most impoverished 
areas of the Eastern Cape Province where the resurgence of forced and early 
marriages is rife. Parents literally exchange their girls for money to elderly men who 
are old enough to be parents to victims.1749 In fact, the perpetrators do not seek out 
any girl – they profile the backgrounds of their victims and target the poorest of the 
poor in the community. The government should adopt an active role in ensuring that 
steps are being taken to address the issue to protect the victims. It has to look at the 
underlying causes for the resurgence of this practice in East Pondoland. Education 
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around the issue of HIV/AIDS must be prioritized in rural areas to dispel the myth that 
sleeping with a virgin girl cures HIV/AIDS. All sectors of society should play their role 
in HIV/AIDS education, more particularly the private sector, since most of the 
perpetrators in the case studies are working in the mines and other sectors of society.  
Traditional leaders, as custodians of African traditional practices, should be given 
space to play their role in dealing with the resurgence of forced and early marriages. 
The role of traditional leaders cannot be overemphasised in ensuring that those who 
engage in criminal activities masquerading as culture do not corrupt culture. These 
activities are not a part of the African value systems of Ubuntu, which embraces 
respect, restraint, responsibility and care for the elderly and the young in the 
community. Perhaps the traditional leaders have abdicated their responsibility to the 
government that has neither the capacity nor the resources to deal with all the 
challenges that this young democracy is facing. HIV/AIDS awareness must not be seen 
as an event but as a continuous process with a particular bias to the rural areas. 
Secondly, constitutional rights should be taught to young children at schools and in 
churches to equip them to better deal with the pressure of being forced to marry at 
early ages against their wishes. 
The role of women in the resurgence of forced and early marriage was noted in the 
few cases reported. Women often convince the young girls to accept marriage 
proposals and accept forced marriage because they themselves were married in the 
same way to their prospective husbands. Other women mainly perpetuate the notion 
that the crown of a woman is marriage. Society has to deal with some of the 
stereotypes to ensure that girls are protected from forced and early marriages. It has 
been established that women play a critical role in assisting men to profile and target 
prospective wives. The reasons often advanced to convince the girls are that it is safer 
to get married than to have a baby while at home because their value would depreciate.  
Ukuthwala, just like any other African customary practices that predate the colonial 
era, is a victim of the era of colonial pillage and plunder that led to relative stagnation 
and decline of traditional pursuits in colonies.1750 Traditional African cultural practices 
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paved the way for foreign ways, as Africa became fully westernised and western 
culture became regarded as frontline civilisation.1751 African ways of doing things had 
become primitive, archaic and regrettably unacceptable in public domain.1752 Not only 
are certain aspects of the material culture in the colonies lost or destroyed, colonial 
societies also lost the power and sense of cultural progress on their own terms.1753 
Unfortunately, the trend has continued even in the post-colonial Africa and there is no 
attempt to undo what colonialism has done to the African cultural practices, which 
include ukuthwala. 
It is no secret that colonialism had a considerable impact on the existence and 
development of law in South Africa.1754 Modern South African law consists of a 
conglomeration of so-called transplanted laws made up of a mixture of Roman-Dutch 
law and English common law, as well as indigenous laws, referred to as official 
customary law.1755 The situation did not change much over the years until the 
Constitution of the Republic of South Africa, 1996, finally brought customary law on par 
with the common law, but subject to the Constitution and other legislation.1756 There 
has never been parity between the colonial laws and indigenous laws in South Africa 
and as such, indigenous law has always been treated as a stepchild in the South 
African legal order. This has obviously disadvantaged the many people who 
substantively live in accordance with indigenous laws, particularly in rural areas.1757  
It is time that Africans engage in a process of cultural renaissance with a view to 
reviving cultural practices such as ukuthwala and others instead of referring to them 
as being primitive and outdated. It is within that context that it is argued that positive 
elements within the African customary practices must be protected and advanced by 
the Constitution in the same way that it has done with the common law. The post-
independent South Africa is confronted with the question of an identity, a new culture 
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that is African in nature.1758 It has been argued in Chapter 2 that the underlying 
principle in the customary practice of ukuthwala is ubuntu, which sums up an African 
philosophy of existence, namely, “I am because we are, and because we are, therefore 
I am”.1759 The African social organisation reveals the cohesiveness and the importance 
of kinship to the African lifestyle, whereas the western social organisation reveals the 
opposite.1760 Westerners are able to carry out family life in the form of a nuclear family 
and often in isolation from other kin; Africans do not have the concept of a nuclear 
family and operate within a broader arena of an extended family.1761 Africans 
emphasise groupness, sameness and commonality, rather than the survival of the 
fittest; their worldview is tempered with the general guiding principles of the survival of 
the entire community, a sense of co-operation, interdependence and collective 
responsibility.1762 The latter explains the role of the families in the issue of consent as 
it relates to marriage in the African context. It is not out of place for the family to give 
consent on behalf of a woman of marriageable age to be thwala’ed by a prospective 
suitor because the woman is not seen as an individual, but as part of the collective. 
However, the African family value of extended families has broken down more rapidly 
and given way to nuclear families.1763 Extended families were wonderful instruments 
like a social verve, social security in African communities.1764 Little wonder that there 
is no more respect for age, no more respect for values that were held sacrosanct in 
African communities.1765 The old African adage that says it takes a village to raise a 
child does not apply anymore, because elderly men target girls young enough to be 
their daughters as wives in the context of the practice in East Pondoland. It is for that 
reason that those who have resources see the poor as easy targets for exploitation 
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and abuse. It is little wonder that parents are selling their own girl children to the highest 
bidder for a pittance, due to poverty. 
The cohesion of the African family is derived in large measure from the existence of 
explicit rules of appropriate behaviour, which include respect, restraint, responsibility 
and reciprocity, which are the cardinal guiding principles for behaviour within the family 
set-up, and in society.1766 Restraint is the principle that makes communalism within the 
family and the wider society possible, because individual rights must always be 
balanced against the requirements of the group.1767 Therefore, the issue of parental 
consent in marriage in the African context must be understood within the context of the 
African way of life, which is communalism, not individualism. The trap that confronts 
commentators on ukuthwala is to view it in terms of western standards, labelling it as 
primitive, archaic and unconstitutional instead of providing measures to preserve 
cultural practices and developing them to meet the current constitutional order in South 
Africa. 
Unfortunately, the latter state of affairs is unlikely to change in the near future because 
the post-Apartheid South African jurisprudence continues to be fundamentally shaped 
by the common law, as if African indigenous institutions of social control and sense of 
justice have no role. It is argued that African indigenous institutions of social control 
remain relevant in the affairs of the people, particularly in rural areas where most of 
the customary practices are still prevalent. The Apartheid experience of the African 
people, particularly from the rural areas, has led to a situation where the people had 
become disappointed with colonial sponsored justice, because it is alien and had been 
used as a means to subjugate and oppress them for more than 200 years and is 
antithetical to the African concept and practice of justice.1768   
The social fabric was completely devastated and a new culture of violence was 
implanted. Traditional African systems of conflict resolution were destroyed and, in 
their places, nothing was given. The democratic process, rudimentary though it 
was, but with great potential, as accompanies every human institution, was brutally 
uprooted and replaced by the authoritarianism of colonialism. A new crop of elites 
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were created, nurtured and weaned at the altar of violence and colonialism armed 
with structures of the modern state to continue to carry out the art and act of 
subjugation of the mass of the people in the service of colonialism.1769 
The African practices of ukuthwala and others were destroyed by colonialism hence it 
has become very difficult for such practices to survive the onslaught by colonial rulers, 
because they were seen as offences in terms of the western colonial standards. 
Ukuthwala has been given a number of names by the successive colonial masters as 
“bride-stealing”, “abduction”, “abduction to marry” and so on. It was never given an 
opportunity to evolve and develop. It is the reason why today many cultural practices 
are facing extinction. Modern colonial marital regimes were introduced and gradually 
shifted the cultural practice on to the periphery. 
Perhaps there is a need to undo the belief that pre-colonial Africa had no concept of 
human rights and so could not practise such, and that human rights are only achievable 
through liberal regimes, since they are the products of Western culture.1770 Gyekye 
noted that the concept of human rights was not alien to pre-colonial Africa and that 
human rights were deeply rooted in African cultural values.1771 Gyekye noted African 
beliefs in human dignity, which is an expression of the natural and moral rights of the 
individual.1772 The individual rights must be appreciated within a communal context.1773 
African communities make the welfare and the well-being of one the concern of all.1774 
Africans therefore affirm that the core elements of the concept of human rights are not 
alien to non-Western cultures. Kenneth Kaunda proclaimed, while president of the 
Republic of Zambia: 
Human dignity is a concept, which is old as man himself. It is basic in every human 
life. It refers to the intrinsic worth of man; it underlines his importance as the centre 
of creation, probably the highest expression of God’s image in the whole creation 
and the pivotal agent in the ceaseless stream of events in our changing 
environment. In a large measure, I think it is true to say that this quality, which is 
inherent in man and not imparted to him by any human action, makes him different 
from other animals. It is the most important element among the qualities, which 
confer upon man the inalienable rights, which have since been defined in more 
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precise and unequivocal terms, in the Universal Declaration of Human Rights, the 
principles of which have been incorporated in the Charter of United Nations.1775 
African traditional values recognised fundamental human rights and continue to do so, 
hence it is submitted that it is not impossible to extend the culture of modern human 
rights jurisprudence into the African traditional practices. It is further submitted that it 
cannot be correct for a post-colonial South Africa to ditch African value systems in 
favour of a Western type value system as if South Africa is not an African state.  
The South African law reform had, in the past, traditionally focused on reforming state 
legal institutions to the exclusion of customary legal systems, and, where the courts 
had an opportunity to develop customary legal systems, they either reinforced archaic 
customary laws or imposed western ideology.1776 It is within this context that, it is 
submitted, the law reform should also focus on developing the customary legal system 
instead of embracing the Western culture to the exclusion of the African customary 
values. Africans are gradually losing their own identity and perceive the Western way 
of life as the only acceptable one. This is the reason why people in rural communities 
resort to distorted forms of African cultural values because they are outside the 
mainstream culture prevalent in urban areas. The transformation of traditional African 
values that suffered successive years of colonial distortion continues to suffer even in 
the post-colonial South Africa. 
The revival of tradition, culture and customs is part of the new national and international 
identity. However, this revival must be rooted in a way of life based on human rights, 
democracy and equality for all, and understood from the perspective of ubuntu.1777 
Thus, culture, tradition and customs have to be balanced within the social and legal 
context of the Constitution and provisions of the Bill of Rights.1778 The courts have a 
constitutional obligation to apply African customary law when that law is applicable, 
subject to the Constitution and any legislation that specifically deals with customary 
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law.1779 Section 211(3) clearly imposes an obligation on the courts to apply customary 
law. However, their duty is subject to three conditions namely: 
(i) the applicability of customary law; 
(ii) subject to the Constitution; and 
(iii) subject to legislation that deals with customary law. 
The first condition in terms of section 211(3) is that the customary law must be 
applicable. In the case of Busisiwe Nobulumko Feni v Ntombekhaya Mgudlwa and 
Others,1780 Judge Pakade recognised ukuthwala as a valid customary practice. This is 
the only judgment in post-constitutional South Africa that has clearly embraced 
ukuthwala as a legitimate customary practice.   
The second most important leg in terms of section 211(3) is whether ukuthwala is 
subject to the Constitution and thus also to the Bill of Rights.1781 The Constitution is the 
supreme law of South Africa and law or conduct inconsistent with it is invalid.1782  It is 
submitted that ukuthwala is not inconsistent with the Constitution when properly done 
in its traditional sense. The Bill of Rights does not deny the existence of any other rights 
or freedoms that are recognised or conferred by common law, customary law or 
legislation to the extent that they are consistent with the Bill of Rights.1783   
The problem identified is that the practice is equated with child and forced marriages. 
It is submitted that the latter are not synonymous with ukuthwala. The practice that 
purports to be the ukuthwala custom in East Pondoland is a violation of the Constitution 
and thus the Bill of Rights. It is further submitted that such conduct is unlawful and 
infringes upon various pieces of legislation that criminalise similar conduct. Currently 
there is no specific legislation that deals with ukuthwala customary practices in South 
Africa. There are enough pieces of legislation to respond to the problem of forced and 
early marriages in South Africa. The few cases that have been prosecuted both in the 
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Eastern and Western Cape Provinces are testimony to the fact that there is ample 
legislative framework to respond to the problem. Legislation provides a critical 
foundation to protect children who are victims of early and forced marriages, which are 
harmful practices.1784 To be effective and to achieve social change, legislation needs 
to be supported by other efforts such as public information and awareness campaigns, 
collective discussions including communities affected by the problem and capacity 
building of professionals working within the criminal justice cluster.1785  
In 2006, the United Nations presented a set of strategic recommendations to prevent 
and respond to all forms of violence.1786 It urged states to prohibit all forms of violence 
against children in all settings including corporal punishment, harmful traditional 
practices such as early and forced marriages, female genital mutilation and honour 
crimes. It recognised the importance of transforming attitudes that condone violence 
against children, including acceptance of corporal punishment and harmful traditional 
practices.1787 Despite the United Nations call for all harmful and traditional practices to 
be prohibited by law, this is not yet a reality, not only in South Africa, but also in many 
other countries around the world. South Africa has legislation to respond to harmful 
practices, but legislation alone is not enough because deep-seated socio-economic 
factors, social values and beliefs, condoned by the unwritten customary laws, pose 
serious obstacles to the further success of legislative efforts.1788 
Law enactment needs to be followed by effective implementation and, in turn, by the 
enforcement of laws that ban early and forced marriages. This action needs to be 
supported by socio-economic measures.1789 In the rural Eastern Cape Province, even 
the law enforcement agencies are not conversant with women and children’s rights. 
More often than not when victims report these cases they are turned back to discuss 
the issue within the family circles, because to the average police officer it is a cultural 
issue that does not involve the state. The reasons for this approach is that some police 
officers have been desensitized around the issue of early and forced marriages 
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because they have witnessed it in society and do not see anything wrong with the 
practice. 
The South African government does not support rural communities in addressing 
socio-economic situations that fuel the practice in East Pondoland, because the rate 
of unemployment in the Eastern Cape Province is very high and the most affected 
people are those from rural areas. The majority of households in the rural Eastern 
Cape are heavily reliant on government grants for their livelihood, which is not enough 
to address the level of poverty. Parents often have no option but to give their young 
girls to elderly men in marriage to alleviate the family from poverty.  
7 3 RECOMMENDATIONS 
It is submitted that a comprehensive, holistic and pragmatic approach to the resolution 
of harmful traditional practices purported to be the customary law practice of ukuthwala 
should be adopted in South Africa. In order to achieve that a distinction between 
ukuthwala and forced and early marriage has been discussed in Chapter 2 and a 
conclusion has been made that the three concepts are not mutually inclusive.1790   
A number of recommendations aimed at resolving the dilemma of the constitutional 
compatibility of ukuthwala in South Africa will be enumerated and discussed below. 
Secondly, key recommendations and/or proposed interventions to unlock and resolve 
the challenge of the resurgence of the abhorrent form of ukuthwala in South Africa will 
be made. 
7 3 1 SYNOPSIS OF THE RECOMMENDATIONS 
The recommendations are aimed at improving a response to harmful traditional 
practices and locate the customary law practice of ukuthwala within the constitutional 
dictates of the South African Constitution. The practice that has been widely reported 
in both print and electronic media is not the cultural practice of ukuthwala and amounts 
to gender-based violence against female children. 
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7 3 2  LEGISLATIVE RESPONSE TO UKUTHWALA 
It is recommended that: 
South Africa does not need to outlaw the cultural practice of ukuthwala, despite the 
fact that it is now seriously distorted. South African law provides adequate protection 
to young girls and women who are threatened by and subjected to ukuthwala in its 
distorted forms as there are sufficient pieces of legislation that adequately respond to 
the problem. The common law provides for the offences of kidnapping and abduction 
while the Sexual Offences and Related Matters Act (Sexual Offences Act) adequately 
responds to any form of sexual violation arising from the practice. The Children’s Act 
deals with issues relating to the protection of children while the Prevention and 
Combating of Trafficking in Persons Act regulates the trafficking of persons for sexual 
and labour exploitation, to mention just a few. 
The Recognition of Customary Marriages Act has to be amended for a requirement of 
a compulsory registration of all customary marriages arising from ukuthwala to ensure 
that consent is obtained from the parties and that the parties are of marriageable 
age.1791 
Traditional wedding ceremonies and handing over of the bride should be presided over 
by traditional leaders or members of the traditional council to ensure compliance with 
the customary law practice of ukuthwala in its original sense and more importantly, 
with the requirements of the Recognition of Customary Law Marriages Act. 
To encourage people to register customary marriages, traditional councils created in 
terms of the Traditional Leadership and Governance Framework Act, should be 
constituted as registering offices to ensure accessibility by rural and illiterate people. 
A certificate of customary marriage has to be issued upon registration and entered into 
a database kept by the Department of Home Affairs. 
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7 3 3 A MULTI-DISCIPLINARY APPROACH TO TACKLE UNDERLYING 
CAUSES 
All spheres of the South African government need to address the underlying factors 
that give rise to the resurgence of this practice, more particularly in the Eastern Cape 
Province because this is where it is most widely practised. If the underlying causes are 
not addressed, no piece of legislation will be able to stop the scourge. The longer the 
government takes to address the underlying issues, the more the people will be 
desensitised and the practice will continue unabated. The communities where the 
practice is most prevalent should be educated around issues of gender-based violence 
and the myth that sleeping with a virgin girl cures HIV/AIDS. The education of the 
communities should not only be an event during the 16 Days of National Action of No 
Violence against Women, but should be a process all the year round. Community, 
traditional and church leaders should stand up and be counted and should allocate 
time in every gathering of whatever form to address gender-based violence. 
The South African Human Rights Commission, the Department of Justice and 
Correctional Services, the respective Houses of Traditional Leaders and the Congress 
of Traditional Leadership of South Africa must work together to address harmful 
traditional practices that are emerging from the rural areas. These practices include 
forced and early marriages that are harmful to girls. The traditional leaders wield much 
influence in rural areas and therefore their role in fighting these harmful practices is 
very important. Non-governmental organisations must also play a role in assisting 
traditional leaders in raising awareness around the issues of harmful traditional 
practices in rural areas. The church also has a responsibility in community mobilisation 
and therefore it must ensure that it works together with NGOs and traditional leaders. 
Almost every area in the affected region has a church or two and therefore, they too, 
must educate congregants about early and forced marriages. 
The current women’s rights movements and faith-based social justice initiatives should 
not be an exclusive domain of the urban centres and townships but must have a 
particular bias towards rural women and girls. Women’s rights movements should 
become mass-based rather than elitist in order to reach every woman and girl in the 
Republic. This comment is informed by the observation made earlier that, in the main, 
the harmful practices are more prevalent in rural areas and the victims are mainly 
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drawn from the poorest of the poor. The focus of the women’s rights movements should 
be on advocacy work, focusing on community dialogues to engage in conversation 
around the key drivers of the practice of early and forced marriages, and to develop 
community action plans to respond to the challenge in Lusikisiki. 
Traditional leaders are an integral part of the rural communities. Institutions of 
traditional leadership need support and training from government agencies to deal with 
issues of gender-based violence by being able to identify such cases and refer them 
to the relevant law enforcement agencies. The relationship between state institutions 
and traditional leadership institutions should be strengthened at local level to ensure 
that when matters of gender-based violence are reported to the traditional leaders, 
they refer them to suitably qualified and capacitated institutions as a matter of urgency 
instead of adjudicating them themselves. It is submitted that traditional leadership 
remains an influential force in contemporary South African communities as recognised 
by Chapter 12 of the Constitution.1792 
Traditional leaders play a decisive role in protecting girl children and women from 
violence, including harmful practices. It is crucial to strengthen and build upon their 
influential voice to enhance awareness amongst families and communities about the 
detrimental impact of early and forced marriages on girl children and young women, 
and to clarify that these practices are not based on or legitimised by customary law 
and tradition.1793 Traditional leaders should support a process of social change that 
can lead to the lasting abandonment of early and forced marriages. 
Parents, members of the extended family and the community should be involved in 
and supported in discussions on the rights of women and girl children, their protection 
from violence, the detrimental impact of forced and early marriages and their root 
causes as well as on opportunities for promoting the abandonment of those practices 
in the rural areas where they are most prevalent. The Eastern Cape government should 
address the social and economic drivers of early and forced marriages and have a 
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particular bias to girl children and women by ensuring that they benefit from basic social 
services aiming at their education, well-being and protection. 
Agbakwa noted that a point that is often missing from human rights discourse is that 
economic, social and cultural rights are the only means of self-defence for millions of 
impoverished and marginalised individuals and groups all over the world.1794 This is 
important because the South African government has for the past 20 years focused 
more on political and civil rights to the detriment of the former (human) rights, mainly 
due to the history of apartheid colonialism. The effective implementation of economic, 
social and cultural rights has greater potential to affect the quality of life and human 
dignity of the citizenry than any other rights.1795 South Africans have been lamenting 
the fact that every five years they go to the election polls but it has not yet translated 
to a better life for all, particularly for rural people where the quality of life is very poor. 
South Africa with all its resources ought to lead in the enforcement of economic, social 
and cultural rights, given the historical imbalances created by apartheid colonialism. 
Although the South African Constitution and the Bill of Rights have addressed these 
rights, largely they have remained just paper rights. The majority of rural people are 
illiterate and poor and lack the requisite knowledge and means to assert their rights.1796 
7 3 4 APPLICATION OF CUSTOMARY LAW WITHIN A CONSTITUTIONAL 
FRAMEWORK 
It is recommended that: 
South Africa, with its plural legal system, should highlight the supremacy of the 
Constitution aligned with international human rights standards to avoid conflict in legal 
interpretation and implementation. This will assist in the implementation of the positive 
aspects of African customary law within the legal system and will remove the negative 
elements that infringe on the rights of women and girl children. This will enable the 
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development of those aspects of the African customary law that are consistent with the 
Constitution instead of a complete abandonment of African customary values.  
The South African Law Reform Commission must consider an in-depth research into 
the cultural practice of ukuthwala before deciding whether to outlaw it as a cultural 
practice or to keep it. The Law Reform Commission should consider the positive 
elements and promote them by ensuring that it becomes mandatory to register any 
customary marriage for it to be valid. This will also act as a means of identifying 
instances of child exploitation. 
Legislation and ratification of international treaties are not enough to undo the problem 
in the region given the complex and interlinked causes and consequences of early and 
forced marriages.1797 The most effective policy and programme interventions are those 
that: 
 take a holistic approach by supporting and promoting children’s and 
women’s rights;  
 enabling girls to stay at school and receive quality education; 
 addressing economic insecurity across the region; 
 building capacity to deal with the problem in all countries; and 
 enabling and empowering individuals and communities, particularly in rural 
areas where these practices are most prevalent, to act to address the social 
and cultural norms and attitudes which result in early and forced 
marriages.1798 
7 3 5 NON-LEGISLATIVE APPROACH IN COMBATING HARMFUL PRACTICES 
It is recommended that: 
Advocacy work needs to be strengthened in the SADC region by fostering information, 
skills and networks for women and girls in combination with community 
mobilisation.1799 Prevention of another generation of child brides is part of the response 
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needed, complemented with support for the unique needs of those girls who are 
already married and with a very strong response from the law enforcement agencies 
across the region. Domestic legislation in all the states in the region has very strong 
foundations of commitment upon which to act towards addressing the problem in the 
countries studied. If the region is to modify or abolish the practices that infringe upon 
women and girl children’s rights and human rights in general, it is important that the 
citizens of the various states understand the hazards and indignity of the practices. It 
is important that they be sensitized into giving up these practices without giving up the 
meaningful aspects of their cultures. 
7 3 6 HARMONISATION OF UKUTHWALA WITH THE CONSTITUTION AND 
LAW 
It is recommended that Allott’s approach to dealing with conflict between customary 
law and the Constitution be adopted: 
In 1965, Allot observed that unification of laws on the African continent proceeded 
along three lines, namely: harmonisation, integration and unification.1800 By 
harmonisation, he meant removal of discord, the reconciliation of contradictory 
elements between the rules and effects of two legal systems which remained in force 
as self-sufficient bodies of law.1801 Integration, according to him, goes a step further. It 
is the making of a new legal system by combining separate legal systems into a self-
consistent whole.1802 The combined legal systems are no longer autonomous, but 
retain a life of their own as a source of law.1803 The final step, he says, is unification, 
which entails the creation of a new, uniform, legal system entirely replacing the pre-
existing legal systems, which no longer exist as autonomous systems or as bodies of 
laws.1804 The unified legal system may, however, still draw its rules from the systems 
it has replaced.1805 
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In line with developments on the African continent, Allot pointed out that the indirect 
intervention of judges and the direct intervention of the legislator will bring about 
harmonisation, integration and unification.1806 Allot foresaw that the reconciliation of 
juridical concepts, rules and institutions could present a technical problem. Although 
variations may exist between two legal systems, Allot was of the opinion that one 
needed to find an alternative new law that reconciles and unifies the old, even if they 
are as different as unwritten customary law on the one hand and sophisticated written 
common law, on the other hand.1807 
Little has been done to keep customary law practices like ukuthwala and others in line 
with the socio-economic changes and human rights in South Africa.1808 To complicate 
matters, official and living versions of customary law practices, which include the 
practice of ukuthwala, necessitate expert evidence regarding the existence or non-
existence of ukuthwala as a cultural practice in a particular indigenous community.1809 
The late Chief Justice Mahomed indicated that the influence of Roman-Dutch law and 
customary law works both ways.1810 Roman-Dutch law will undoubtedly influence the 
values of customary law and content, and the values and content of customary law will 
influence Roman-Dutch law.1811 He foresaw that the dualism of Roman-Dutch law and 
customary law on Southern African soil might mix gradually into a more integrated 
system, and declared: 
Southern Africa will be poorer without sound discipline, effectiveness and historical 
experiences of Roman-Dutch law and will be poorer without the spiritualising, 
humanistic and bonding values of customary law.1812 
Rautenbach notes that by putting all the different laws into one big pot, letting it simmer 
and infuse with all the different flavours, South Africa might eventually have a 
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wonderfully integrated mix that is distinctly South African and enjoyed by all.1813  Sachs 
commented as follows: 
Roman-Dutch law will survive by fusing itself with African law, shedding its name 
and becoming an integral part of a new South African law.1814 
The debate on whether the cultural practice of ukuthwala is a legitimate cultural 
practice was confirmed in the Feni v Mgudlwa1815 case and has not been contradicted 
by any later judgment. Therefore, it must be accepted and developed within the 
constitutional framework to ensure that it meets the prerequisites of the current modern 
constitutional order. 
While the difficulties that the government encounters in attempting to incorporate 
African customary law into the mainstream legal system should not be underestimated, 
these changes are necessary and long overdue, especially with those aspects of 
customary law that discriminate directly against women and children and which 
contradict their constitutional right to equal treatment and equality before the law. 
Harmonisation in the context of ukuthwala would mean the identification and 
invalidating of elements, which are not compatible with the Constitution. The first 
element that is incompatible with the Constitution is the absence of consent from a 
woman and the parents. The second element would be the victimisation of young girls 
who are abducted in total violation of section 28 of the Constitution. Therefore, the 
removal of discords mentioned above fits the concept of harmonisation advocated by 
Allot. The intervention of the judiciary in adjudicating customary practices like 
ukuthwala and other practices as evidenced in the Feni case above can go a long way 
in bringing about certainty regarding the legal standing of customary practices in South 
Africa. The court was emphatic in pronouncing ukuthwala as a legitimate cultural 
practice. Subsequent cases in the Constitutional Court demonstrated the role that the 
court can play in harmonising customary practices with the Constitution. The 
constitutional supremacy clause reinforces harmonisation because it states that any 
law or customary practice inconsistent with it is invalid. Therefore, for the thwala to 
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pass the constitutional test it has to be compatible with it. The second aspect is the 
integration of ukuthwala within the legal framework of the South African system which, 
it is submitted that sections 30 and 31, recognises customary law so long as it fits the 
dictates of the Bill of Rights. In this context, ukuthwala is a legitimate customary 
practice protected by the Constitution. It must be borne in mind that the Constitution is 
not there to do away with customary practices but to develop it as a source of law in 
South Africa. 
7 4 KEY RECOMMENDATIONS 
The key recommendations will be briefly stated and, where necessary, some 
discussions will be provided. The key recommendations will be divided into categories, 
namely the consideration of the South African Law Reform Commission 
recommendations on ukuthwala, the role of the courts in responding to customary law 
practices, the development of customary law through recent case law, the role of the 
legislative arm of government in the development of customary law, the up-skilling of 
traditional leaders to improve their role in the development of the living customary law 
rooted in constitutionalism and the rule of law, the adoption of non-legislative measures 
as a response to harmful customary practices and the application of lessons learnt 
from selected SADC countries. 
7 4 1 THE SOUTH AFRICAN LAW REFORM COMMISSION ON UKUTHWALA 
Proposed Policy Objective: 
(i) to provide clarity and distinguish between the customary practice of 
ukuthwala and forced and child marriages in South Africa. 
(ii) the speedy implementation of the recommendations of the Commission by 
the National Assembly to bring about certainty on the legality and validity of 
ukuthwala in South Africa. 
The Commission concludes that there is a social problem arising from the resurgence 
of the ukuthwala custom in South Africa.1816 It argues that the problem is attributable 
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to the spate of attacks on young girls, mainly in certain rural areas, which perpetrators 
attempt to justify by invoking the custom of ukuthwala.1817 In order to address the 
problem, the South African Law Reform Commission supports the enactment of new 
legislation for the following reasons: 
 It would offer an opportunity to make an equivocal statement against forced 
marriages; 
 it would consolidate the applicable principles in one instrument; and 
 it would send a powerful symbolic signal in defence of women’s rights.1818 
It is a further submission of the South African Law Reform Commission to create a 
statute that would do the following: 
 define forced marriage, child marriage and ukuthwala in all its 
manifestations; 
 criminalise the conduct of forcing someone into a marriage without his or 
her free and full consent; 
 criminalise the conduct of people who aid and abet the contracting of such 
marriages; 
 criminalise the conduct even if the marriage did not take place; and 
 contain an aggravated offence for conduct in relation to a person under the 
age of eighteen years.1819 
The third proposal submitted by the South African Law Reform Commission is that it 
might be necessary to supplement the effectiveness of a new statute by amending the 
Recognition of Customary Marriages Act and the Children’s Act.1820 It submits that 
such amendments would deal specifically with some of the effects of the current 
abuses of ukuthwala.1821 
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The last proposal by the South African Law Reform Commission is to pursue non-
legislative measures in addition to the legislative ones, to deal comprehensively with 
the causes and consequences of ukuthwala.1822 The recommendations by the South 
African Law Reform Commission are supported because they will address the problem 
created by the distorted form of ukuthwala by defining forced marriage, child marriage 
and ukuthwala and thereby criminalise conduct that is reminiscent of distorted form of 
ukuthwala. 
7 4 2 THE ROLE OF THE COURTS IN DEALING WITH UKUTHWALA 
Proposed Policy Objective: 
(i) to increase deterrence by invoking adequate provisions from both common 
law and legislative frameworks by convicting perpetrators who commit crime 
hiding under the cloak of customary law of ukuthwala. 
The interface between customary law and the formal legal system in South Africa has 
been the subject of much recent litigation in the South African Constitutional Court.1823 
The role of the court in this regard is important because it takes longer for the 
legislature to enact legislation. The court can play a critical role in providing solutions 
whilst awaiting legislation. The Constitutional Court has demonstrated its willingness 
to intervene by developing customary law in relation to the other customary law 
practices like the male primogeniture principle and succession to chieftainship. The 
cases that demonstrate the willingness of the courts to deal with customary law 
practices are briefly considered below. 
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7 4 3 THE DEVELOPMENT OF CUSTOMARY LAW THROUGH CASE LAW 
Proposed Policy Objective: 
(i) to develop and improve customary law practices within the Constitutional 
framework. 
The Bhe case1824 deals with the discriminatory effect of section 23 of the Black 
Administration Act,1825 which provides that intestate succession for African people 
must follow black law and custom, in other words, male primogeniture.1826 The majority 
decision held that merely striking down the offending provisions of the Black 
Administration Act and leaving customary law to develop on an ad hoc basis did not 
provide sufficient protection, given the large numbers of people whose lives are 
governed by customary law and the vulnerability of women and children.1827 The 
majority decision was of the view that the court was not in a position to develop the 
customary rule of male primogeniture to bring it in line with the Bill of Rights.1828 
However, the minority judgment dissenting, held that the court should have developed 
the customary law to deal with the problem of ossified rules and gender 
discrimination.1829 It held that the solution was for male primogeniture to be replaced 
by gender-neutral primogeniture so that the eldest child, male or female, would inherit 
the duty to maintain the family home and support minor children and vulnerable family 
members.1830 The minority judge felt that it was the duty of the court to develop, rather 
than strike down, indigenous customary law.1831 
The minority judgment is commended for taking such a bold and decisive step in 
seeking to develop the customary law rather than striking it down. It is in line with the 
transformative agenda of ensuring that positive elements within the customary law 
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should be adopted.1832 This approach leads to the conclusion that South African law 
should recognise those forms of ukuthwala where the requirement of consent of the 
bride is met.1833 
Nwauche argues that South African courts should show a more sympathetic 
understanding of communal norms and institutions.1834 It is submitted that the court 
has a crucial role to play in the development of customary law in South Africa. The 
case of Shilubana1835 heralds a sympathetic understanding of customary law because 
it adopted a pragmatic approach in dealing with the development of customary law and 
the dilemmas facing the courts in adjudicating the content of changing customary 
law.1836 The court summarised the appropriate approach to living customary law as 
follows: 
A court must consider both traditions and the present practice of the community. If 
developments within the community, the court must strive to recognise and give 
effect to that development, to the extent consistent with adequately upholding the 
protection of rights. In addition, the imperative of section 39(2) must be acted on 
when necessary and deference should be paid to the development by a customary 
community of its own laws and customs when this is possible, consistent with the 
continuing effective operation of the law.1837 
This is a welcome development and a complete break from the majority decision taken 
in the Bhe case. The court did not question the manner of the developed traditional 
succession even though it was opened for it to do so, but demonstrated that institutions 
established by communal norms can exist and function on the basis of equality and 
other rights, which are the hallmark of a constitutional democracy.1838 The court’s 
decision demonstrates the role the court should play in addressing indigenous 
customary practices of not only succession, but also including others, like ukuthwala. 
The court clearly provided a blueprint in terms of how living customary law should be 
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applied in relation to the operation of the law. It is submitted that customary law can 
operate side by side with common law if it is subject to the Constitution. 
In Mayelane v Ngwenyama1839 the court held that it is obliged to satisfy itself, as a 
matter of law, on the content of customary law. Its task in this regard may be more 
onerous where the customary law rule at stake is a matter of controversy.1840 It is 
incumbent on the court to take steps to satisfy itself as to the content of customary law 
and, where necessary, to evaluate local custom in order to ascertain the content of the 
relevant legal rule.1841 The court held further that it is important to ensure that 
customary law’s congruence with the constitutional ethos is developed in a 
participatory manner, reflected by the voices of those who live the custom.1842 The 
sentiments echoed by the court in this case reinforces the notion that the court has an 
important role to play in the development of the customary law practices like ukuthwala, 
rather than being inclined on striking them down as being unconstitutional and invalid. 
These judgments have demonstrated the role that the courts can play in developing 
the customary law. Section 211(3) enjoins the courts to apply customary law when that 
law is applicable, subject to the Constitution and any legislation that deals specifically 
with customary law.1843 It is submitted that the rights to culture implies the right to 
recognition and application of customary law.1844 
It is unfortunate that the Constitutional Court has not yet dealt with the customary law 
practice of ukuthwala. However, it is submitted that the latter judgments provide a 
blueprint in terms of how the courts can develop it the same way it has done with the 
male primogeniture principle and succession of women to chieftaincy. The courts can 
develop ukuthwala in terms of section 39(2) of the Constitution.1845 Section 39(2) 
provides that when developing customary law a Court must promote the spirit, purport 
                                            
1839  Mayelane v Ngwenyama 2013 (8) BCLR 918 (CC) par 48. 
1840  Ibid.  
1841  Ibid. 
1842  Ibid. 
1843  The Constitution of the Republic of South Africa, 1996. 
1844  Mubangizi 2012 JIWS 35. 
1845  The Constitution of the Republic of South Africa, 1996. 
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and object of the Bill of Rights.1846 In Alexkor,1847 the court held that the Constitution 
acknowledges the originality and distinctiveness of indigenous law as an independent 
source of norms within the legal system, such that customary law feeds into, nourishes, 
fuses with and becomes part of the amalgam of South African law. 
The Constitutional Court has affirmed the provisions of section 39(2) in a number of 
decisions, by explaining what the resurrection of customary law to its rightful place as 
one of the primary sources of law under the Constitution means. This includes that: 
(i) customary law must be understood in its own terms, and not through the 
lens of common law;1848 
(ii) customary law is subject to the Constitution and has to be interpreted in the 
light of its values;1849 
(iii) customary law is a system of law that is practised by its community, has its 
own values and norms, is practised from generation to generation and 
evolves and develops to meet the changing needs of the community;1850 
(iv) customary law is not a fixed body of formally classified and easily 
ascertainable rules. By its very nature it evolves as the people who live by 
its norms change their patterns of life;1851 
(v) customary law will continue to evolve within the context of its values and 
consistently, with the Constitution;1852 
(vi) the inherent flexibility of customary law provides room for consensus-
seeking and the prevention and resolution, in family and clan meetings, of 
disputes and disagreements; and 
                                            
1846  S 39(2). 
1847   Supra. 
1848  Ibid. 
1849  Ibid. 
1850  Ibid. 
1851   Bhe supra in par 81. 
1852   Ibid. 
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(vii) these aspects provide a setting, which contributes to the unity of family 
structures and the fostering of co-operation, a sense of responsibility and 
belonging in its members, as well as the nurturing of healthy communitarian 
traditions like ubuntu. 
It is submitted that the cases discussed above provide a manner in which the courts 
could develop the customary practice of ukuthwala in terms of section 39(2). The cases 
of Shilubana, Bhe (minority judgment) and Mayelane herald an appropriate model for 
the adjudication of ukuthwala cases by our courts in keeping with sections 211(3) and 
39(2) of the Constitution. 
The South African Law Reform Commission has made several proposals to address 
the problems arising from ukuthwala, one of which is legislation. The inherent danger 
of legislating ukuthwala is to strip it of its living customary law status, which is known 
for its adaptability and flexibility. It submitted that legislation is such a long process and 
the court may, as it has done with the principle of primogeniture, provide an interim 
mechanism by which the ukuthwala dilemma may be tackled. The court may provide 
remedies for ukuthwala by simply striking down the elements of ukuthwala, which are 
in conflict with the Constitution. In this respect, the absence of consent from the woman 
may be a ground to nullify a marriage arising from the thwala. The second instance 
where a court may strike down the elements of ukuthwala would be in instances where 
one of the parties is below the age of eighteen years.  
The preferable option of developing customary law in line with human rights can be 
found in Mabena v Letsoalo1853 where the validity of a customary marriage was in 
dispute. The court had to decide whether the negotiations over lobolo had to be 
conducted by the fathers of the bride and the groom, or whether it was possible for the 
bridegroom himself to negotiate this with the mother of the bride. The court explicitly 
pointed to current practices as well as to the evidence given by the respondent. It was 
concluded that evolving practices in living customary law should be recognised 
because this conformed to the spirit, purport and objects of the Bill of Rights.1854 
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The second level by which the courts could respond to ukuthwala would be on a 
criminal law basis. In the Jezile1855 case the court was emphatic in stressing that 
ukuthwala cannot be a defence for an offence of rape, trafficking in person and 
kidnapping.1856 Therefore, the cultural defence cannot find application in cases of 
ukuthwala in South Africa. Moreover, the court can develop ukuthwala by declaring 
registration as a requirement for a valid customary marriage in terms of the Recognition 
of Customary Marriages Act. The modification of the Recognition of Customary 
Marriages Act may assist in terms of rooting out illegal and invalid marriages entered 
into as a result of the ukuthwala custom.  
7 4 4 THE ROLE OF THE LEGISLATURE TO REFORM CUSTOMARY LAW 
Proposed Policy Objective:  
(i) to improve the application of customary law practices by enacting legislation 
that reinforces the relevance of customary law in a democratic dispensation 
and the harmonisation of ukuthwala in the legal mainstream. 
An advantage of the legislative process as a measure of reform is the possibility of a 
much more thorough and comprehensive investigation of the living customary law.1857 
A court has to decide a case expeditiously and without the assistance of a big research 
team. Moreover, it is arguably impossible to engage in costly and time-consuming 
investigations of the living customary law.1858 
However, a major problem of the legislature discernible in South Africa in recent years 
is the slow process of legislative reform of customary law.1859 The Law Reform 
Commission has mentioned a number of disadvantages of a restatement of the 
customary law in a written code.1860 Furthermore, a general code of customary law is 
not able to accommodate the major differences between various customary laws, in 
                                            
1855  Ibid. 
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1857   Lehnert 2005 SAJHR 272. 
1858  Ibid. 
1859  Moseneke v The Master 2001 (2) SA 18 (CC) par 23. 
1860  South African Law Reform Commission Report on Conflict of Law September 1999, par 10.15-
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particular those between urban and rural areas and between different traditional 
communities.1861 
Courts, on the other hand, are in a better position to react directly and quickly to 
change.1862 Moreover, courts can respond better to specific cases, whereas a general 
law reform cannot cater for individual needs.1863 Decisions of the courts on the merits 
of the case can give much better recognition to the flexible and non-static nature of 
customary law.1864 However, the majority decision in Bhe reinforced doubts about the 
court’s role in developing customary law.1865 The court held that the reconciliation of 
customary law with human rights would be more appropriately carried out by the 
legislature.1866 
The role of the court in developing the customary law brings about another 
constitutional problem, namely the doctrine of separation of powers. It is trite that it is 
the role of the legislature to make law and it is the role of the courts to interpret and 
apply it.1867 However, in the context of customary law, this does not seem to be clear 
because customary law is not a creature of statute but of the community of people who 
live by it. This means that the customary law brings about a fourth actor to the triad of 
the legislature, executive and judiciary, namely the people who create the customary 
law. It must be emphasised that the legislature can codify the rules of customary law 
and the judiciary can lay down precedents as it has done, but both do not create – they 
merely reproduce or ascertain customary law.1868 It is submitted that in the context of 
customary law, the classic doctrine of separation of powers does not seem to be 
applicable.1869 Therefore, the principle of separation of powers is not helpful in 
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determining the different spheres of influence of the legislature and the judiciary when 
it comes to customary law.1870 
As alluded to by the South African Law Reform Commission, the development and 
implementation of human rights in customary law requires non-legislative and judicial 
reform of the law, but the involvement of other role-players is vital. The most important 
of these are the traditional leaders, who are still custodians of the customary law in 
rural areas and wield considerable authority in that regard. 
7 4 5 TRADITIONAL LEADERSHIP AND CUSTOMARY LAW 
Proposed Policy Objective: 
(i) To highlight the role of traditional leadership in the safeguarding and 
development of the living customary practices in the rural areas of South 
Africa, rooted on constitutionalism: 
The core law that regulates traditional leadership is the Traditional Leadership and 
Governance Framework Act.1871 The Act does not provide traditional leaders with much 
direct power; instead, it entrenches existing traditional structures and boundaries as 
the officially recognised traditional structures and boundaries of the future. Section 20 
of the Act specifies that national or provincial government may enact laws providing a 
role for traditional councils in relation to a wide range of issues including land 
administration, health, welfare, the administration of justice, safety and security, 
economic development and the management of natural resources. 
Section 28 provides for the pre-existing traditional leaders to become senior traditional 
leaders and pre-existing tribal authorities to become traditional councils, provided they 
comply with new composition requirements. The requirements are that 40% of 
members must be elected and 30% must be women.   
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Section 2(3) enjoins traditional communities to transform and adapt customary law and 
customs relevant to the application of the Act to comply with the relevant principles 
contained in the Bill of Rights by: 
(i) preventing and unfair discrimination; 
(ii) promoting equality; and 
(iii) seeking to progressively advance gender representation in the succession 
to traditional leadership position.1872 
The Congress of Traditional Leadership South Africa must play a role in mobilising 
traditional leaders to play an active role in the development of customary law in their 
respective areas of jurisdiction. This can be done with the assistance of the Provincial 
Houses of Traditional Leaders as well as the National House of Traditional Leaders. 
Both Provincial and National Houses should lobby government to fund programmes 
aimed at up-skilling and educating traditional leaders across South Africa on gender 
related issues in pursuance of the provisions of section 2(3) of the Traditional 
Leadership and Governance Framework Act. 
7 4 6 NON-LEGISLATIVE MECHANISMS 
Oomen‘s study of chiefs in Sekhukhune land notes that: 
It is clear that real change has to be forged locally, laboriously negotiated within 
social power relations. Here returning the power of definition to the people means 
empowering those marginal voices involved in the negotiation of local rule with 
additional resources.1873 
It is submitted that it would be useful to pursue non-legislative measures to deal 
comprehensively with the causes of ukuthwala and its consequences by investing in 
education, training and awareness raising campaigns among sectors of society, most 
importantly, rural people. Education, when employed, should not be an event but a 
process that will start at school level to post-tertiary education. The emphasis should 
be the inclusion of gender studies from early grades to undo the mentality of male 
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superiority and entrench an equality attitude between boys and girls from a very early 
age. The reason for this recommendation is that attitudes manifest in our society 
always portray girls and women as being weak and therefore not equal to boys and 
men. 
Proposed Policy Objectives: 
(i) To increase enforcement by promoting gender-based violence education 
and awareness measures. 
(ii) Conduct gender-based violence workshops and public lectures to increase 
awareness among relevant stakeholders. 
The Department of Basic Education and Training must, in conjunction with the 
Departments of Justice and Correctional Services and Social Development, co-
operatively develop a curriculum for schools on gender studies. 
It is therefore important to ensure that the Department of Basic Education and Training 
implements a curriculum, which is age-appropriate for children at primary to high 
schools with a clear focus on gender equality. Experts on gender as well as gender 
activists should be encouraged to assist the Department in developing such a 
curriculum. This will assist in educating children to appreciate and complement gender 
differences in a positive and developmental manner.  
Proposed Policy Objective: 
(i) to improve the detection and elimination of resurgence of harmful traditional 
practices by up-skilling traditional leaders on the rule of law, Constitution 
and general human rights violations. 
The Department of Justice and Correctional Services, in conjunction with the 
Department of Co-operative Governance and Traditional Affairs and an accredited 
institution of higher learning, should design a training manual for all traditional leaders 
in South Africa.   
Training should be provided to traditional leaders as well as traditional council leaders 
on, amongst others, the Constitution of South Africa, the Bill of Rights and other 
legislative frameworks that impact on the rights of women and children. The purpose 
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of the training is to sensitise them on issues of marriage, equality, women’s rights, the 
rule of law, sexual offences, domestic violence and the supremacy of the Constitution 
and how best they can exercise their functions in line with the dictates of a modern 
democratic dispensation. The training should be formalised and attendees be awarded 
with certificates accredited by the South African Qualification Authority. The 
Department of Justice and Correctional Services should provide the training and keep 
a database of all qualified traditional leaders. The training should be made compulsory 
as a requirement to all aspiring and current traditional leaders and council members 
and preferably be presented in all the eleven official languages. The skills acquired 
from the training would enable the traditional leaders to become, amongst others, 
customary marriages officers. They would be able to preside over customary law 
marriages and ukuthwala to ensure that these institutions comply with the laws of the 
country, including customary law, and refer cases beyond their scope to law 
enforcement agencies. 
It is submitted that the training will empower traditional leaders to become more 
relevant and knowledgeable in terms of how to interface with government officials 
without compromising their traditional leadership roles. In this way, the role of 
traditional leadership will be enhanced in terms of ensuring that the positive 
development of customary law is vested in skilled and educated leaders. 
Government and non-governmental organisations conduct awareness campaigns, but 
more needs to be done to reach out to rural communities. The challenge with 
awareness campaigns is that they require a considerable amount of funding to be 
sustainable. However, government should develop public-private partnerships in order 
to improve on the delivery of awareness campaigns. The Department of Social 
Development plays a critical role in funding non-government organisations to roll out 
awareness campaigns around a number of community-specific issues, including 
gender-based violence. 
To this extent, the National Prosecuting Authority is currently doing a lot in terms of 
empowering SADC and the rest of Africa through its involvement in the African 
Prosecution Association. To that end, some of the countries have benefited from 
training in areas like legislation development in a number of areas including Sexual 
Offences, Child Justice, Assets Forfeiture, and Trafficking in Persons, Commercial 
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Crimes, Harmful Traditional Practices and the Thuthuzela Care Centre model, which 
deals with victims of sexual offences, amongst others. 
7 4 7 LESSONS FROM SADC COUNTRIES 
Proposed Policy Objective: 
(i) to improve and promote mutual co-operation between SADC countries to 
develop legislation aimed at combating harmful traditional practices in the 
region. 
The Departments of International Relations, of Justice and Correctional Services, the 
Presidency and law enforcement agencies such as the National Prosecuting Authority 
and the South African Police Services should drive the process of identifying SADC 
countries with similar harmful traditional practices, such as forced and early marriages. 
However, it must be remembered that ukuthwala is a uniquely South African customary 
practice that has no direct parallel in Southern Africa. 
The Constitutions of Botswana, Lesotho, Zambia and Zimbabwe all recognise 
customary law to the extent that it is exempt from the scrutiny demanded by the post-
colonial democratic constitutions.1874 This proves that although some constitutions 
prohibit gender discrimination against women and girl children, some within the SADC 
do not.1875 The formal recognition of human rights by various constitutions of the SADC 
countries is not so immediate and omnipotent a recipe as to provide all women and girl 
children in the region with an indisputable protection mechanism. It is submitted that 
there are many women and girl children in the SADC countries who continually suffer 
discrimination and oppression despite the constitutional guarantees enshrined in 
various Bills of Rights.1876 
Poor and illiterate rural women continue to be subjected to discriminatory cultural 
practices across the SADC countries. Most women in the region are denied the equal 
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enjoyment of their human rights by virtue of the lesser status ascribed to them by 
tradition and custom, or because of overt and covert discrimination.1877 The 
persistence of deep-rooted adverse patriarchal attitudes and firmly entrenched 
stereotypical behaviour with respect to the roles of women and men in the family limit 
the full implementation of the human rights of women.1878 The widespread and 
continued existence of harmful traditional practices in the SADC countries limits the 
ability of men and women to equal enjoyment of all human rights.1879   
7 5 CONCLUSION 
The practice in Lusikisiki that has received negative publicity in both print and electronic 
media is not the legitimate cultural practice of ukuthwala, because it falls short of the 
essential requirements of that cultural practice. The fundamental flaw in the practice in 
Lusikisiki is that it targets female children, which is the direct opposite of the African 
cultural values of ubuntu, the main tenet of which is respect for the elderly and the 
protection of children and women.1880 Ukuthwala does not involve the rape, sexual 
abuse and forced marriage of a minor by adult men.1881 In the case of State v Jezile,1882 
it was held that conduct where a man takes a girl against her will and purports to marry 
her does not amount to ukuthwala. Further, the manner in which the accused in Jezile 
purported to engage in the customary practice of ukuthwala is very similar to the 
practice that has been witnessed in the Lusikisiki area in East Pondoland. Therefore, 
one can draw the conclusion that the accused was correctly convicted and sentenced. 
The practices in Lusikisiki and in the Jezile case have one thing in common – they 
amount to forced early marriages that have no place in our modern constitutional 
democracy and as such amount to criminal conduct punishable by our courts. In 
essence, the conduct amounts to gender-based violence against girl children. The 
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second commonality between these cases is that they target girls from the poorest 
backgrounds and have no place in society based on human dignity and respect.1883 
  
                                            
1883  Ibid. 
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CHAPTER 8 
CONCLUSION 
The thesis presents an evaluation of the relevance and constitutionality of the 
customary law practice of ukuthwala in the current constitutional dispensation. There 
is currently no consensus on the relevance and constitutionality of the custom. The 
proponents of ukuthwala submit that it is a legitimate customary law practice that is 
recognised by the Constitution of South Africa while the exponents submit that it is a 
customary law practice that is outdated and has no place in the current constitutional 
dispensation. The study presents a middle ground on the two divergent positions and 
seeks to reconcile the two. The study demonstrates that, while ukuthwala can be 
justified as a legitimate customary law practice, it is not immune to criticism. There are 
three variants of ukuthwala, one of which borders on the violation of human rights and 
the commission of offences both in terms of common law and statutory offences in 
instances where there is no consent from the young women and force is used to coerce 
her into marriage. 
The study also demonstrates that the resurgence of the practice purporting to be 
ukuthwala in certain parts of South Africa is a distortion of the legitimate customary 
practice. The latter occurs against the backdrop of children as young as twelve years 
being subjected to the abhorrent form of ukuthwala. In this context, the study has 
distinguished between ukuthwala in its traditional form, forced marriages and child 
marriages. The study concludes that the three concepts are not mutually inclusive. In 
that regard, the study supports the recommendations by the South African Law Reform 
Commission to separately define ukuthwala, forced marriage and child marriage. It is 
submitted that the latter will demonstrate and locate the practices in their correct 
context in line with the conclusions drawn in Chapter 2 in the study. It is submitted that 
the same will further address the lack of consensus on the relevance and 
constitutionality of ukuthwala by identifying the acceptable elements and criminalising 
those that border on criminality. 
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There are elements of ukuthwala that cannot be justified in a democratic, non-racial, 
non-sexist and constitutional state. When the young women are being thwala’ed the 
use of force borders on the commission of the common law offences of abduction and 
kidnapping. Sometimes the girl is forced to have sexual intercourse with the man as a 
means of ensuring that she is coerced to marry the potential suitor. The study submits 
that such conduct amounts to rape in terms of the Sexual Offences and Related 
Matters Act. The study further demonstrates that the targeting of young children as 
brides is a criminal offence in terms of the Children’s Act, and parents who hand over 
their children are committing an offence. The conduct of forcing any person into a 
marriage that she has not consented to, is a commission of an offence and any person 
who forces another must be prosecuted.  
As the primary source of this study, emphasis has been placed on the Constitution, 
common law and legislation that provide a mechanism in terms of how to deal with the 
perpetrators of the abhorrent form of ukuthwala. The Constitution is the key driver in 
terms of differentiating what is permissible and justifiable as a legitimate customary 
practice. Common law and legislation provide guidance in terms of how elements of 
the practice that fails a constitutional test should be dealt with by the SAPS and 
prosecution. It is submitted that there are enough mechanisms within the South African 
legal framework to respond to the scourge of the abhorrent form of ukuthwala. The 
study disagrees with the recommendations of the South African Law Reform 
Commission, which recommends the blanket criminalisation of ukuthwala. The study 
recommends that the Western Cape judgment of Jezile provides an adequate method 
that can be used to combat the abhorrent form of ukuthwala in South Africa. 
The study has deduced that there are positive elements within the customary law 
practice that need to be protected and developed to promote cultural diversity and 
social cohesion. It is submitted that where the woman has consented to the thwala, it 
should be supported and developed to ensure that it meets the requirements of the 
law. The study recommends that there should be harmonisation of the customary law 
practices and the Recognition of Customary Law Marriages Act by clearly setting out 
the requirements for a valid customary marriage, which will include the compulsory 
registration of such marriages.  
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The study has deduced that the practice in the Lusikisiki Regional Division is a 
distortion of the customary law practice of ukuthwala and as such has no place in a 
modern constitutional order. The practice is likened to forced marriages and child 
marriages, which are not synonymous with ukuthwala in its traditional form. It is 
submitted that the practice is motivated by greed, poverty and the belief that sleeping 
with a virgin child will cure HIV/AIDS. The conduct by the perpetrators is a commission 
of a crime.  
The study has undertaken a comparative analysis from selected South African 
Development Community countries with similar common law backgrounds to learn how 
they have attempted to address the contradictions between common law and similar 
customary law practices. The deduction of the study is that primarily ukuthwala is a 
uniquely South African practice. Secondly, there is much to learn from other countries 
because harmful traditional practices persist despite the numerous international and 
regional treaties that the countries had signed and ratified. 
Consequently, it is submitted that if the recommendations are implemented, they will 
respond to the scourge of the resurgent abhorrent thwala practice in South Africa. An 
outright criminalisation of ukuthwala is not an appropriate remedy to the challenge of 
the distorted version of ukuthwala. Given the above, the author does not claim to 
address all the problems associated with the practice. 
It is hoped that the outcome and results of this research will raise awareness with policy 
makers and equip them with knowledge that is helpful in addressing the dilemma 
occasioned by the contradictions between ukuthwala and the fundamental human 
rights enshrined in the Constitution. In a similar vein, it is expected that the research 
will assist in addressing the harmonisation of ukuthwala within a constitutional and 
legal framework. 
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